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FIRST: 


SECOND: 


(i : 


STATEMENT OF QUESTIONS PRESENTED 


Whether the Secretary of Interior acted arbitrarily, capricious- 
ly and without authority of law in adopting the rule that an ap- 
plicant for an oil and gas lease of both public domain lands and 
acquired lands must file and maintain separate applications 
under the Mineral Leasing Act of 1920 (for the public domain 
lands), and under the Mineral Leasing Act for Acquired Lands 
(for the acquired lands) in order to earn a preference right to 

a lease as to each type of land; and in holding that as between 
conflicting applicants for a lease of certain public domain oil 
and gas rights a later applicant who made a separate applica- 
tion under the Mineral Leasing Act of 1920 is entitled to the 
lease as against an earlier applicant whose request for a lease 
of these public domain rights was included with a request for 
the lease of certain acquired lands oil and gas rights in a Single 
application under the Mineral Leasing Act for Acquired Lands. 


Whether the Secretary of Interior acted arbitrarily, capricious- 
ly and without authority of law in adopting the rule that the ob- 
ligation to correctly determine the status of oil and gas rights 
owned by the United States and to file and maintain a proper 
application under the proper statute for a lease of such rights 
rested finally upon the applicant; and in holding that as between 
two conflicting applicants an earlier appl icant who relied upon 
a government employee's erroneous statement as to the status 
of such oil and gas rights and acquiesced in the erroneous re- 
jection of his application by a government employee, was not 
entitled to a lease as against a later intervening applicant who 
did not accept the erroneous information and appealed from 


the rejection of his proper application. 
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ARGUMENT 
I, 


CONCLUSION . . . . . 


° ° ° . . e . e . ° ° e ° o ° 


It was not arbitrary or capricious or otherwise unlawful for the Secretary 
to require separate applications under the proper statute for oil and gas 
leases of public domain and acquired lands and to adopt the rule that as 
between conflicting applications for a lease of public domain oil and 
gas rights a later separate application under the Mineral Leasing Act of 
1920 is entitled to a lease as against an earlier application under the 
Mineral Leasing Act for acquired lands which includes both public do- 
main and acquired lands, . . ‘ é . ‘ se «© * -« 


A. The Secretary has consistently required separate applications for 
leases of acquired and public domain oil and gas rights, 2 


B. The separate application requirement was a reasonable exercise of 
the authority conferred upon the Secretary by the statutes involved 


1, Differences in the two types of land in the administrative back- 
ground and statutory provisions of the two Acts : & 


2. The separate application requirement was a reasonable means 


of obtaining the differing information required in the administra- 


tion of the two statutes ‘ 9 ‘ . . ‘ é 


3. The separate application requirement was an aid in determining 
availability of land for leasing and in checking are with 
acreage limitations. < - << Co -& 2 2 & 


4, The separate application requirement was necessary tO permit 
separate, and different, processing of applications under the 
two $tatutes ° . . . . . . . . . . 


5. The separate application requirement was a reasonable means 
of preventing the inclusion of particular oil and gas interests 
into a lease issued under the wrong statute - * es 


6. There was no substantial showing in the Court below, and no 
finding, that the separate application requirement was unreason- 
ahicorunlawiil 2 « «££ «# # © #* w# w «& 


C. The Secretary acted lawfully in granting preference to a later appli- 
cation which complied with the separate application requirement as 


against an earlier application which did not, and in cancelling a 
lease inadvertently issued upon the non-complying application. . 


It was not arbitrary or capricious or otherwise unlawful for the Secretary 


to impose the final obligation to correctly determine the status of oil and 


gas rights and to comply with the separate application requirement upon 
the applicant himself; and to hold that an earlier applicant who relies 
upon a Government employee's erroneous statement as to the status of 
such rights and acquiesces in the erroneous rejection of his application, 


is not entitled to a lease as against a later applicant who does not accept 


the erroneous information and appeals from the erroneous rejection of 
his application. 
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APPEAL FROM A JUDGMENT OF THE 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT JOHN SNYDER 


JURISDICTIONAL STATEMENT 


Appellee filed suit in the United States District Court for the Dis- 
trict of Columbia Circuit naming Douglas McKay, individually and as 
Secretary of the Interior, as defendant, and alleging jur isdiction in the 
Court below by virtue of the provisions of the Act of June 11, 1946, c. 
324, 60 Stat. 243, 5 U.S.C.A. 1009 (J.A. 1a). Appellant Snyder was 
granted leave to intervene and was made a party defendant.(J .A. 22a). 
Final judgment was entered by the Court below on August 16, 1956 


3 
(J.A. 77a), and modified September 9, 1956 (J.A. 78a), in favor of Ap- 
pellee and against Appellant John Snyder. Appellant John Snyder filed 
notice of appeal October 3, 1956. This Court has jurisdiction under Act 
of June 25, 1948, c. 646, 62 Stat. 929, as amended, 26 U.S.C.A. 1291. 


STATEMENT OF THE CASE, 
STATUTES AND REGULATIONS INVOLVED, 
AND STATEMENT OF POINTS. 


To avoid repetition, Appellant John Snyder respectfully adopts the 
Statement of the Case, the Appendix containing the Statutes and Regula- 
tions Involved, and the Statement of Points, in the brief of Appellant 
Fred A. Seaton. 


SUMMARY OF ARGUMENT 

The administration of the statutes of the United States relating to 
the disposition of the public lands is vested in the Secretary of Interior — 
not in the courts. The administrative decision of the Secretary holding 
that the Appellant Snyder was entitled to a lease of the 40 acres of oil and 
gas rights at issue in preference to the Appellee, should have been sus- 
tained by the Court below unless Appellee could demonstrate that the Secre- 
tary’s decision was arbitrary, capricious or patently unlawful. This the 
Appellee failed to do. 

The decision of the Secretary, which the Court below reviewed and 
reversed, disposed of two issues. First, the Secretary held that Appel- 
lant Snyder, who made a separate application under the Mineral Leasing 
Act of 1920 for a lease of the 40 acres of public domain at issue, was 
entitled to a lease of those rights as against Appellee's assignor whose 
request for a lease of these public domain rights was filed earlier than that 
of Appellant Snyder but was included with a request for a lease of certain 
acquired lands in a single application under the Mineral Leasing Act for 
Acquired Lands. Second, the Secretary held that the final burden was 
upon the applicant to correctly determine the status of land and file a 
proper application, and that Appellee was not excused from that obliga- 
tion because he relied upon erroneous statements of a government em- 
ployee as to the status of the 40 acres at issue, and acquiesced in the 








3 
erroneous rejection of his original application as a public domain appli- 
cation. : 
1. i 

The Secretary's decision on the first issue was a reasonable exer- 
cise of his statutory authority and, beyond that, was required as a matter 
of law. : 
A. From the time of the enactment of the Mineral Leasing Act for 
Acquired Lands in 1947, the Secretary of Interior required that separate 
applications be filed under that statute for a lease of acquired lands, and 
under the Mineral Leasing Act of 1920 for a lease of public domain lands. 
The separate application requirement is expressly stated in the current 
regulations; and has been clear from the beginning from provisions of the 
regulations calling for different information in applications under the two 
statutes, and requiring that applications under the two statutes be filed in 
different places. Appellee's assignor was aware of the separate applica- 
tion requirement. i 

B. The separate application requirement was a reasonable exercise 
of the authority conferred upon the Secretary of the two Acts to prescribe 
necessary and appropriate rules and regulations. : 

1. The Mineral Leasing Act of 1920 applied only to the public do- 
main; and the Mineral Leasing Act for Acquired Lands only to acquired 
lands. The problems of leasing the two types of land were different. The 
public domain lay in the West; it was vacant and unappropriated; the 
United States owned the fee; and the Department of Interior had the ex- 
clusive administration of the public domain. Much of the acquired lands 
were in the East; they were in congested and highly developed areas; the 
title interest of the United States was sometimes fractional or in futuro; 
the purposes for which the lands were acquired varied; many different 
government agencies had jurisdiction; the lands were subject to varying 
statutory provisions as to use, alienation, and distribution of income. 
When the Mineral Leasing Act for Acquired Lands was passed in 1947, 
the Department had a comprehensive system of records and procedures 
suitable for leasing public domain lands ona nationwide basis, developed 


over the preceding 27 years; but it had no records or procedures for 





& 
leasing acquired lands, and acquired land records and title information 
were available in Washington only. 
) The provisions of the two Acts were different. Unlike public domain, 
acquired lands could be leased only with the prior consent of the acquiring 
agency and upon such conditions as that agency might prescribe. A single 
fixed formula was provided for the distribution of lease income from pub- 
lic domain; while lease revenue from acquired lands was to be distributed 
as provided by the particular statute under which the particular lands were 
acquired. The number of acres that one person could lease in a given 
state was limited by statute and regulation, but leases of one type of land 
issued under the appropriate statute were not chargeable to the lessee's 
quota under the other statute. Special provision was made for the leasing 
of future and fractional acquired land interests, and for collecting ac- 
quired lands title information. 

2. The separate application requirement was a reasonable means 
of obtaining the different information required in the administration of the 
two leasing programs. Because the quotas were separate, the Depart- 
ment needed to know the applicant's interest in, and only in, other leases 
and applications which related to the same kind of land as the new appli- 
cation. In the case of acquired land only, special information was needed 
if the interest of the United States was future or fractional. In the case 
of acquired land only, special information was needed to identify the 
agency involved and to locate the title records, so that the consent of the 
agency to lease could be secured and the title interest checked. The sep- 
arate application requirement rendered it more likely that the applicant 
would furnish the differing information required. 

3. The separate application requirement was an aid in determining 
the availability of land for leasing and in checking compliance with the 
limitation on leases issued to one person in a given state. The records 
pertaining to public domain and acquired lands applications and leases 
were physically distinct, and were located in different places. Separate 
applications made it easier for the Department to maintain the separate 
records accurately and to check new applications against them. Con- 


versely, inclusion in an acquired lands application and acquired lands 
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5 
lease of the 40 acres of public domain at issue here left the separate pub- 
lic domain record clear, and resulted in the filing of a conflicting appli- 
cation, the issuance of a conflicting lease, and administrative conflict and 
court litigation. Similarly, separate and readily distinguishable applica- 
tions aid in preventing the issuance of a lease which would exceed the 
separate acreage maximums imposed by statute and regulations. 

4. The separate application requirement was necessary to enable 
the Department to process applications under the two statutes separately, 
and differently, as the differing problems involved required. Because the 
field offices of the Department and the greater part of the public domain 
were located in the West; because public domain records were available 
in the field offices and acquired lands records were not; because the two 
leasing programs developed consecutively rather than concurrently — for 
these reasons, public domain applications were filed and processed in 
the field, and public domain leases were executed and administered there; 
whereas acquired lands applications were filed and processed in Washing- 
ton, and acquired lands leases were executed and administered there. 

The processing differed: the two types of applications were checked 
against different records; and acquired lands applications alone were 
processed through the acquiring agency. The processes and the forms 
employed in the two leasing programs were changed independently as the 
needs of the two programs demanded: processing of acquired lands appli- 
cations was suspended for almost three years; and thereafter functions 
were delegated and forms adopted in the acquired land program much 
later than in the public land program. Some of these useful administra- 
tive variances would have been impossible except for the separate appli- 
cation requirement; the others were facilitated by that requirement. 

5. The inclusion of both acquired and public domain lands in a 
Single application increased the chance that both types of land would be 
included in a single lease. Inclusion of both types of land in a Single 
lease prejudiced the government: some of the included lands would be 
leased subject to the wrong statute and regulations; a part of the lease 
income would be distributed in a manner contrary to the mandate of Con- 
gress; supervision of some of the leased lands would be vested in the 





| 6 

wrong official; public domain lands might be leased subject to special 
conditions appropriate only to acquired lands; and acquired lands might 

be leased free of those conditions and without obtaining consent to the 
lease of the acquired lands from the agency concerned. The separate 
application requirement which compelled the applicant to segregate his 
requests for leases of the two types of land was reasonably related to pre- 
venting the inclusion of both types of land in a single lease with the conse- 
quences outlined. 

6. There was no substantial showing in the Court below, and no 
finding, that the separate application requirement was unreasonable or 
unlawful. The substance, language, and legislative history of the Mineral 
Leasing Act for Acquired Lands reflects an intention to create a separate 
leasing authority, and, specifically, to authorize the Secretary to provide 
different regulations for the leasing of public domain and acquired oil and 
gas interests. 

It was not unreasonable to impose upon an applicant the burden of 
correctly determining the status of particular lands at his peril. The 
records available for the purpose were adequate in the present case. 
Even if they were not, there is no indication that Appellee's assignor re- 
lied upon them. Moreover, the reasonableness of a general requirement 
cannot be tested by the state of the record in a particular instance. 

The fact that a single piece of paper was treated first as a public 
domain application, and later as an acquired lands application, does not 
indicate that the separate application requirement was unreasonable. As 
a consequence, the information obtained by the government in this case 
was inadequate. Moreover, securing different information was only one 
reason for the requirement. Here failure to comply resulted in a delay 
of 2-1/2 years in leasing the 40 acres, with consequent loss of income to 
the United States; a misapplication of the proceeds of the lease for an 
additional 2 years; a loss of royalty income through non-development of 
the lease that has continued to date; and a lack of notice on the appropriate 


public domain records which resulted in conflicting applications and leases, 


dispute and litigation. 
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The trial Court simply ignored the separate application require- 
ment and the failure of Appellee's assignor to comply with it. 

C. Since the separate application requirement was reasonable and 
lawful it bound the Secretary and all applicants. The Secretary has re- 
peatedly held that an applicant who complies with this and other adminis- 
trative requirements of the Department with respect to form and circum- 
stances of filing is entitled to a lease in preference to an applicant who 
does not comply; and that a lease issued to the non-complying applicant is 
issued without authority and may and should be cancelled administratively 
by the Secretary. The rule applied by the Secretary in these decisions 
was approved by this Court in McKay v. Wahlenmaier, 96 U.S. App. 
D.C. 313, 221 F. 2435. The undisputed fact is that, as finally filed in 
Washington, the application of Appellee's assignor contained not only the 
40 acres of public domain at issue but also, among other acreage, some 
1630 acres of acquired lands. It could not be treated as good as to both 
without violating the separate application requirement. It was in Appellee'’s 
clear interest to treat it as an acquired lands application, but the neces- 
Sary consequence was that the application was not valid as to the included 
public domain acreage, and should have been re jected as to that acreage. 
The Secretary was not authorized to include this acreage in a lease issued 
to Appellee's assignor in derogation of Appellant Snyder's then existing 
statutory preference right to a lease based upon his proper separate appli- 
cation under the proper statute; and having done so without authority, it 
was the Secretary's duty to cancel the purported lease pro tanto. 

The rule is reasonable. All applicants must be required to comply 
with established requirements. The administrative requirements would 
be ignored if a lease could be obtained as well without complying with 
them. : 

The power of the Secretary to cancel administratively a purported 
lease issued in these circumstances is not limited by Section 32 of the 
Mineral Leasing Act of 1920, which relates only to cancellation of a valid 
lease for default in performance. | 


The trial Court simply ignored the rule of McKay v. Wahlenmaier. 





On the second issue, the Secretary was authorized and required by 
law to hold that the obligation to correctly determine the status of oil and 
gas rights of the United States which an applicant seeks to lease, and to 
comply with the separate application requirement, is imposed upon the 
applicant himself; and that he cannot escape that obligation, or estop the 
Secretary from enforcing that requirement, by relying upon erroneous 
advice or information from a government employee. 

This is so even if the Secretary erred in holding that as to the 40 
acres at issue the application of Appellee's assignor was "rejected" as a 
public domain application; since, whether rejected or not, that application 


as forwarded to Washington contained both acquired and public domain 
lands, and it could not be treated as valid for both without violating the 
rule of Wahlenmaier requiring the enforcement of the separate applica- 


tion requirement against all applicants without discrimination. The Secre- 
tary could not be estopped from enforcing this requirement against Appel- 
lee's assignor, since the United States cannot be estopped by erroneous 
assertions of its employees with respect to the law or facts pertaining to 
the status of lands. 

The rule placing the final obligation to comply upon the applicant 
is reasonable. It is supported by the same considerations that support 
the separate application requirement itself. Moreover, if estoppel were 
substituted for compliance, preference to a lease would depend not upon 
the diligence of the applicant, but upon the competence and knowledge of 
particular government employees. The burden on the applicant is only to 
check the record equally available to all; under the contrary rule the De- 
partment and subsequent applicants would have the impossible task of 
discovering inchoate defects in previous Departmental action arising out 
of representations made to prior applicants. 

Furthermore, the Secretary was correct in holding that as to the 
40 acres at issue the Regional Chief of Adjudications did reject the appli- 
cation of Appellee's assignor as a public lands application. Since Appel- 
lee failed to exhaust his administrative remedy by appealing, the decision 
rejecting his application as a public land application as to this tract is 





not subject to judicial review. 

Finally, the equities do not favor the Appellee’ Ss assignor. He made 
no effort to comply with the regulations. Only through the efforts of the 
Department to assist him was his application made effective as to 90% of 
the included land. Appellant submitted a proper application and pursued 
it with diligence. 


ARGUMENT 


The Department of the Interior issued separate leases covering the 


same 40 acres of public domain oil and gas rights to both the Appellant 
Snyder and the Appellee's assignor. The conflicting claims were presented 
to the Department of Interior in an administrative proceeding in which both 
the Appellee and the Appellant Snyder participated. The Solicitor of the 
Department, acting on behalf of the Secretary of Interior, resolved the 
dispute in favor of the Appellant Snyder. There the controversy should 
have ended, undisturbed by judicial intervention, unless the unsuccessful 
claimant could clearly demonstrate that the administrative action was 
arbitrary, capricious or patently unlawful. | 

The function of administering the statutes of the » United States re- 
lating to the disposition of public lands is vested in the Secretary of In- 
terior - not in the courts. It is the Secretary's respons ibility to resolve 
disputes between conflicting claimants. An unsuccessful claimant cannot 
shift that responsibility to the courts simply by f iling suit to review the 
Secretary's determination in a particular case. Under settled principles 
the courts will not usurp the function of the Secretary by making a de novo 
determination of the issues. Findings of fact of the Secretary on matters 
within his jurisdiction are binding upon the courts. Wann v. Ickes, 67 
App. D.C. 291, 92 F. 2d 215.’ Decisions of the Secretary will be accorded 
a "presumption of validity, '' and the interpretation which the Secretary 
has placed upon the statutes and regulations involved "will not be interfered 
with, certainly, unless it is clearly wrong and the official action arbitrary 


1 “It is too well settled to require citation of authority that the determination by the Secretary of 


a question of fact, in a matter within his jurisdiction, is binding upon the courts,” 67 App. 
D.C, at 293, 92 F. 2d at 217, 





10 

and capricious.'"* Hammond v. Hull, 76 U.S. App. D.C. 301, 303, 131 
F. 2d 23, 25, certiorari denied 318 U.S. 777. 2 

During the fiscal year ending June 30, 1955, the Department of 
Interior processed 52,771 applications for noncompetitive oil and gas 
leases. It received 37,861 new applications; and closed out 38, 676 by 
final decision, of which this case was only one. 1955 Annual Report of 
the Secretary of Interior, pp. 277-279. Administration of so vast and 
complex a program in a manner which will best serve the public interest 
and accord fair and equal treatment to all, is pre-eminently an executive 
rather than a judicial function. It could not adequately be accomplished 
by a case by case judicial adjudication of the merits of conflicting claims, 
even if the Courts were equipped to handle this staggering additional bur- 
den. Moreover, the ultimate interest of the claimants themselves could 
only be prejudiced by the uncertainty and long delay that would result from 
adding a de novo judicial consideration to the end of an already lengthy 
administrative process.* Administrative finality, founded upon judicial 
abstention, serves the interests of the courts, of the administrative agen- 
cies, and of the claimants themselves. It is entitled to fair and ungrudging 
Support. 

It is fair to say that in the present instance the administrative de- 


cision of the Secretary of Interior was accorded no presumption of validity; 


that it was measured against no standard except the trial Court's judg- 
ment, substituted for that of the Secretary, as to the manner in which the 


2 The Secretary's determination will not be reversed even if the Court might have reached a differ- 
ent conclusion. The administrative decision assailed by the unsuccessful claimant “can only be over- 
turned when the administrative action is unreasonable or plainly wrong.” Chapman v, Santa Fe Pacific 
Railroad Company, 90 U.S. App. D.C. 34, 38, 198 F.2d 498, 502, certiorari denied 343 U.S. 964, 
The Supreme Court of the United States and the Court of Appeals for this Circuit have emphasized 
the particularly limited nature of appropriate judicial intervention where the subject matter involved 
is administrative action of the Department of Interior in disposing of public lands, United States ex 
rel, Riverside Oil Company v. Hitchcock, 190 U.S, 316, 324; United States v. Jones, 131 U.S. 1, 

, 19; Ickes v, Underwood, 78 U.S. App. D.C. 396, 398, 141 F, 2d 546, 548; United States v. Ickes, 

_ 69 App, D.C. 324, 328-329, 101 F.2d 248, 252-253. 


_ 3 Appellant Snyder's application for a lease of the 40 acres at issue was dated May 11, 1951 
(J.A. 49a), the validity of his lease was finally confirmed by the Secretary's decision of August 10, 
1954, (J.A. 8a). The present suit was filed October 15, 1954. (J.A. 1a). In the meantime produc- 
ing wells have been completed on three sides of the tract at issue, while that acreage lies idle. 
(J.A. 64a, 66a (1).) 
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Secretary in the exercise of his authority might better have resolved the 
conflicting interests in the first instance; and that the Secretary's deci- 
sion was reviewed and reversed by the Court below with scant or no at- 
tention to the vital statutory and administrative considerations underlying 
the Secretary's ruling, which were either ignored or swept aside without 
discussion as "legal technicalities, " "tangential issues and objections, " 
or "merely . . . . for the convenience of the Department of Interior." 
(J.A. 74a-76a). : 

The Secretary's decision disposed of two issues, which are stated 
in terms of their statutory and administrative context at page 1 of this 
brief. Stated in terms of the precise facts of this case, the first of these 
issues was the right to preference as between the public domain applica- 
tion which the Appellant Snyder filed on May 14, 1951 and the acquired 
lands application which the Appellee then had pending. The second issue 
was the proper disposition of a petition filed by Appellee's assignor on 
March 22, 1954, requesting the Secretary to reinstate, as to the 40 acres 


of public domain rights at issue, the original public domain application 


filed April 19, 1948 by Appellee's assignor. 

With respect to the first issue, the Secretary pointed out that as 
originally filed as a public domain application, the application of Appel- 
lee's assignor was good with respect to the 280 acres of public domain 
included in it, but would have had to be rejected as to the 1630 acres of 
acquired lands which it also included. When informed of the fact that 
the public domain application was not good as to this included acquired 
land, Appellee's assignor requested that the application be considered as 
an acquired lands application, thus validating the application as to this 
greater portion of the included acreage. The consequence of this elec- 
tion by Appellee's assignor, however, was that his then pending acquired 
lands application was no longer a proper application for the smaller pub- 
lic domain acreage which it included. Thus, the Secretary held, when 
Appellant Snyder filed a proper public domain application covering the 
40 acres at issue, his application was the only pending proper application 
for this 40 acres of public domain, and he was entitled to preference to 
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a lease of this acreage under the settled principle that the Secretary was 
under a mandatory duty imposed by statute to lease lands to the first 
qualified person who filed a proper application for it (J. A. 12a-13a). 

With respect to the second issue, the Secretary noted that the Appel- 
lee's assignor had been erroneously informed that the particular 40 acres 
at issue was acquired land and hence that his original public domain appli- 
cation was not good as to this parcel. However, the Secretary held that 
since the Appellee's assignor had not questioned the erroneous advice or 


appealed from the erroneous rejection of his application as a public lands 


application as to this acreage, his application, which had been processed 
at his election as an acquired lands application as to all of the approxi- 
mately 1790 acres included in it, could not be reinstated five years later 
as a public domain application as to this 40 acres as against the interven- 
ing proper public domain application of the Appellant Snyder (J.A. 13a- 
14a). 

It will be the purpose of this brief to present those statutory and 
administrative considerations which, in the view of this Appellant, demon- 
strate at the very least that the Secretary's decision upon both issues was 
a reasonable exercise of his statutory authority, and which, beyond that, 
demonstrate that the Secretary's decision upon both issues was required 
as a matter of law. 

a 


IT WAS NOT ARBITRARY OR CAPRICIOUS OR OTHERWISE UNLAWFUL FOR THE SECRE- 


TARY TO REQUIRE SEPARATE APPLICA TIONS UNDER THE PROPER STATUTE FOR OIL 


AND GAS LEASES OF PUBLIC DOMAIN AND ACQUIRED LANDS AND TO ADOPT THE 
RULE THAT AS BETWEEN CONFLICTING APPLICATIONS FOR A LEASE OF PUBLIC DO- 


MAIN OIL AND GAS RIGHTS A LATER SEPARATE APPLICATION UNDER THE MINERAL 
LEASING ACT OF 1920 IS ENTITLED TO A LEASE AS AGAINST AN EARLIER APPLICA- 
TION UNDER THE MINERAL LEASING ACT FOR ACQUIRED LANDS WHICH INCLUDES 


BOTH PUBLIC DOMAIN AND ACQUIRED LANDS, 


From the time of the enactment of the Mineral Leasing Act for Ac- 
quired Lands in 1947 (Act of August 7, 1947, c. 513, 61 Stat. 913, 30 
U.S.C.A. 351, et seq.), the Secretary of Interior required that separate 
applications be filed under that statute for a lease of acquired lands, and 
under the Mineral Leasing Act of 1920 (Act of February 25, 1920, c. 85, 
41 Stat. 437, 30 U.S.C.A. 181, et seq.) for a lease of public domain 
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lands. The imposition of this requirement by the Secretary was a reason- 


able exercise of his authority under the two statutes, if not, indeed, re- 
quired by those statutes. Being valid, this administrative requirement 
bound the Appellant Snyder, it bound the Appellee's assignor and it bound 
the Secretary of Interior. When the Secretary issued a lease to Appel- 
lee's assignor there were two applications for a lease of the 40 acres at 
issue then pending. One was the application of Appellee's assignor which 
did not conform to this administrative requirement. The other was that 
of the Appellant Snyder which did comply. The Secretary was required 
by the Mineral Leasing Act of 1920 to lease the public domain lands at 
issue to the first person who filed an application which conformed to this 
and other proper requirements — the Appellant Snyder. Moreover, even 
if the Secretary of Interior were not required as a matter of law to grant 
preference to an application which conformed to this administrative re- 
quirement as against one which did not, his decision to do SO was a 
reasonable and lawful exercise of his authority under the statutes in- 
volved. 
A- THE SECRETARY HAS CONSISTENTLY REQUIRED SEPARATE APPLI- 
CATIONS FOR LEASES OF ACQUIRED AND PUBLIC DOMAIN OIL AND 
GAS RIGHTS, 7 

The present regulations issued by the Secretary under the two stat- 
utes prescribe wholly separate lease-offer forms for use in applying for 
a lease under each Act.* The regulations have made the separate appli- 
cation requirement unambiguously clear from the beginning. Applications 
under the two Acts were required to contain different information on the 
same general subject.° Applications under the Mineral Leasing Act for 
Acquired Lands were required to contain additional information not 


4 Form 4-1196 for acquired lands under the Mineral Leasing Act for Acquired Lands (43 C.F.R. 1954 
ed, 200.4), and Form 4-1158 for public domain lands under the Mineral Leasing Act of 1920. 43 C.F,R, 
1954 ed, 192,42. 43 C.F.R. 1954 ed. 200.5(b) provides, in part, that an acquired lands application 
"will be considered only as to the acquired lands described therein. If public domain lands or minerals 
are also included the application or offer will be rejected as to such lands or minerals.” 


5 Applications for acquired land Leases were required to identify the applicant's other interests in oil 
and gas leases or applications relating to acquired lands. 43 C.F.R. 1947 Supp. 200.5. Applications 
for public domain leases were required to identify the applicants other interests in leases and applica- 
tions relating to public domain lands, 43 C,F.R. 1946 Supp. 192.42(c). 
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required in the applications under the Mineral Leasing Act of 1920.° 
Applications under the two Acts were required to be filed in different 
places — applications under the Mineral Leasing Act of 1920 in the appro- 
priate field office (43 C. F.R. 1946 Supp. 192.42); applications under the 
Mineral Leasing Act for Acquired Lands in Washington. 43 C.F.R. 
1947 Supp. 200. 5. 

Appellee cannot seriously contend that its assignor was unaware 
of the separate application requirement when he elected to have the appli- 
cation containing the 40 acres of public domain at issue here plus 1630 
acres of acquired land treated as an acquired lands application. Indeed, 
Appellee's assignor was personally advised by letter from the Regional 
Chief of Adjudication of the requirement that separate applications be 
filed under the proper statute for leases of the two types of land. (J.A. 
40a). He acted upon this information and complied with the requirement 
with respect to 200 acres of public domain land by filing new applications 
under the Mineral Leasing Act of 1920 for the lease of this acreage, sepa- 
rate from his application under the Mineral Leasing Act for Acquired 
Lands. (J.A. 4la, 42a). 


B - THE SEPARATE APPLICATION REQUIREMENT WAS A REASON- 
ABLE EXERCISE OF THE AUTHORITY CONFERRED UPON THE 
SECRETARY BY THE STATUTES INVOLVED. 


Section 32 of the Mineral Leasing Act of 1920 authorized the Secre- 
tary of Interior "to prescribe necessary and proper rules and regulations 
and to do any and all things necessary to carry out and accomplish the 
purposes" of that Act. 41 Stat. 450, 30 U.S.C.A. 189. Similarly Sec- 
tion 10 of the Mineral Leasing Act for Acquired Lands authorized the 
Secretary in general terms "to prescribe such rules and regulations as 
are necessary and appropriate to carry out the purposes" of the Mineral 
Leasing Act for Acquired Lands. 61 Stat. 915, 30 U.S.C.A. 359. 


6 Acquired lands applications were to contain special information concerning fractional and future 
interests in the land involved, and to identify the administrative unit or project of which the acquired 
lands were a part, the name of the government agency having jurisdiction, the name of the transferor 

and the date of the conveyance to the United States, and the location of the conveyance of record, 
43 C.F.R. 1947 Supp. 200.5. 
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It is readily demonstrable from the face of the statutes and from 
facts within the judicial notice of this Court and the Court below that the 
separate application requirement attacked by Appellee in this proceeding 
was a reasonable and appropriate means for effectuating the purposes of 
the two statutes if not, indeed, an essential one; and that the Secretary 
was therefore clearly authorized if not impelled by the statutes to impose 
that requirement and to enforce it as between conflicting applicants. 


The Mineral Leasing Act of 1920 applied only to the public domain 
and not to acquired lands.’ The Mineral Leasing Act for Acquired Lands 
applied solely to acquired lands, and not to the public domain.® The 
problems involved in leasing the two types of land were materially dif- 
ferent, and the two statutes contained materially different provisions. 
The separate application requirement was of central importance in the 
program adopted by the Department of Interior to solve those problems 
and effectuate the purposes of the two statutes. | 


1. DIFFERENCES IN THE TWO TYPES OF LAND IN THE 


ADMINISTRATIVE BACKGROUND AND STATUTORY 
PROVISIONS OF THE TWO ACTS. 


The public domain consisted principally of the open areas embraced 


in the series of westward extensions of our national frontier. Public do- 
main lands were in large part vacant and unappropr iated. The ownership 
interest of the United States in public domain lands was invariably a fee 
simple — a present and undivided interest. Administratively the public 
domain was under the exclusive jurisdiction of the Department of Interior 
itself. On the other hand, most of the acquired lands of the United States 
were acquired during and immediately prior to World War II. Many of 
these lands were located in the eastern states and in congested and highly 


T See, e.g., 34 Ops. Atty. Gen, 171; 40 Ops, Atty. Gen. 9, 13, J.D. Mell, 50 Lands Decisions 308, 
Authority to dispose of mineral deposits in lands acquired by the United States after the passage of the 
Mineral Leasing Act of 1920, is expressly excluded from the authority conferred upon the Secretary by that 
Act, 41 Stat. 437, 30 U.S.C.A, 181, as amended by Act of August 8, 1946, ¢, 916, 60 Stat. 950, This 
exclusion was reflected in the published regulations of the Secretary of Interior at the time of the passage 
of the Mineral Leasing Act for Acquired Lands, 43 C,F.R, 1946 Supp, 191.2, | 


8 This is implicit in its official title: "Mineral Leasing Act for Acquired Lands," Moreover, by the terms 
of that Act the power conferred upon the Secretary is expressly limited to mineral deposits “which are 
within the lands acquired by the United States," 61 Stat. 914; 30 U.S.C.A. 352, 
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developed areas. They were acquired by the United States under many 
different statutory authorizations. The nature of the acquired property 
varied; the title interest of the United States might be only a fractional or 
future interest; the purposes for which the land was acquired varied; many 
different governmental agencies were concerned; and the statutes author- 
izing the acquisitions imposed a wide range of different conditions as to 
the use of the lands, their alienation, the distribution of income from 
them, and other matters. 

There was a substantial time lag between the enactment of the Min- 
eral Leasing Act of 1920 and the Mineral Leasing Act for Acquired Lands. 
When the latter statute was enacted in 1947 the Department of Interior had 
behind it some 27 years of experience in the leasing of public domain lands 
under the Mineral Leasing Act of 1920. It had developed a system of rec- 
ords, procedures, and field offices geared to the leasing of the public 
domain on a nationwide basis. The Department had field offices located 
in the western states where most of the public domain was located. The 
Department had complete composite title records both in Washington and 
the field on all public domain lands, including records of leases and appli- 
cations for leases on those lands. In contrast, the Department had no 
experience in leasing acquired lands; it had no field offices in the eastern 
states where much of the acquired land was located; and information con- 
cerning the title to these lands was maintained only by the acquiring agen- 
cies and only in Washington. 

The substantive provisions of the two statutes differed in material 


respects. In order to protect the primary use for which the land had been 


acquired, the Mineral Leasing Act for Acquired Lands provided that ac- 
quired lands could be leased only with the prior consent of the agency hav- 
ing jurisdiction of the particular acquired lands, and then only subject to 
Such conditions as that agency might prescribe (61 Stat. 914, 30 U.S.C.A. 
352); there was no need for similar provisions with respect to public do- 
main lands, and the Mineral Leasing Act of 1920 contained none. The 
Mineral Leasing Act of 1920 provided a single fixed formula for the dis- 
tribution of the lease income from all public domain lands (41 Stat. 450, 
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30 U.S.C.A. 191); on the other hand, since the statutory provisions appli- 


cable to the distribution of other income from particular acquired lands 
varied widely, the Mineral Leasing Act for Acquired Lands provided that 
lease revenue from acquired lands should be distributed in the Same man- 
ner as provided for the distribution of other income from the particular 
acquired lands by the statute especially applicable to them. 61 Stat. 915, 
30 U.S.C.A. 355. The Mineral Leasing Act of 1920 limited the number 
of acres of public domain lands that could be held under lease by a given 
person in any one state (41 Stat. 448, 30 U.S.C.A. 184); leases under the 
Mineral Leasing Act for Acquired Lands were subject to a like limitation 
by regulation, but leases of acquired lands were not chargeable against 

a lessee's permissible quota for public lands leases, and vice versa. 

43 C.F.R. 1946 Supp. 200.6. The Mineral Leasing Act for Acquired 
Lands contained provisions for the leasing of fractional and future inter- 
ests (61 Stat. 914, 30 U.S.C.A. 354), anda special author ization for the 
collection from the various agencies of information concerning the titles 
of acquired lands (61 Stat. 915; 30 U.S.C.A. 356); neither of these pro- 
visions had any application to public domain lands and they had no counter- 
parts in the Mineral Leasing Act of 1920. : 


2. THE SEPARATE APPLICATION REQUIREMENT WAS A 
REASONABLE MEANS OF OBTAINING THE DIFFERING 
INFORMA TION REQUIRED IN THE ADMINISTRATION 
OF THE TWO STATUTES. | 


The information which it was necessary for the Department of In- 
terior to obtain from applicants for leases of public domain lands was 
different from that required to properly administer the program for the 
leasing of acquired lands. ! 

To enable the Department to determine whether the granting of the 
lease applied for would exceed the separate acreage allowables under the 
two statutes, a public lands application was required to include a listing 
of the applicant's interests in other leases and applications relating to 
public domain lands (43 C. F.R. 1946 Supp. 192. 42 (c) i, whereas an ac- 
quired lands application was required to state this information as to other 
leases and applications relating to acquired lands. 43 C.F.R. 1947 
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Supp. 200.5. An acquired lands application was required to contain cer- 
tain special information when the interest of the United States in the ac- 
quired land involved was future or fractional (43 C. F.R. 1947 Supp. 
200.7); but of course such information was never necessary in a public 
lands application. In order to enable the Department to identify the agency 
involved, to locate the pertinent title information, to obtain the agencies’ 
consent to lease, and to determine the special conditions, if any, which 
that agency might desire to have included in a particular lease, the regu- 
lations provided that where practicable acquired lands applications should 
contain information as to the administrative unit of which the acquired 
land was a part, the purpose of the acquisition, the name of the agency 
having jurisdiction, the names of the persons from whom the lands were 
acquired, the date of the conveyance to the United States, and the loca- 
tion of the conveyance of record (43 C. F.R. 1947 Supp. 200.5) — none 


of this information was necessary or required in a public lands application. 


: The separate application requirement obviously rendered it more 
likely that the applicant would furnish the differing information required by 
the Department for effective administration of the two leasing programs. 


3. THE SEPARATE APPLICATION REQUIREMENT WAS AN 
AID IN DETERMINING AVAILABILITY OF LAND FOR 
LEASING AND IN CHECKING COMPLIANCE WITH ACRE- 
AGE LIMITATIONS. 


The Department's records of applications and leases under the Min- 
eral Leasing Act of 1920 were physically separate and distinct from the 
records of applications and leases issued under the Mineral Leasing Act 
for Acquired Lands. The public domain records consisted of "tract books" 
maintained in both Washington and the field offices. The acquired lands 
records consisted of "plat records" which until August 1951 were avail- 
able only in Washington. B. E. Van Arsdale, 62 Interior Decisions 475, 
476, 477 fn. 2. E. A. Vaughey, 63 Interior Decisions 85, 90. The keep- 
ing of separate records was not a matter of choice on the part of the De- 
partment. The Mineral Leasing Act of 1920 preceded the enactment of 
the Mineral Leasing Act of 1947 by a period of 27 years, andpublic domain 
records were already set up and in use when the necessity for creating a 


i ni i en a 


| 
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new system for recording acquired lands transactions first arose. House 
Report No. 550, 80th Congress, ist Sess. p. 2. | 

Because the records pertaining to the public domain and acquired 
lands leasing programs were separate, separate applications under the 
two Acts were of substantial assistance to the Department in maintaining 
an accurate record of applications and leases under the two programs, 
and in checking new applications against those records to determine whe- 
ther particular land applied for was open to leasing. Separate applications 
limited to one type of land or the other helped to prevent the filing of con- 
flicting applications and the issuance of conflicting leases, and the burden 
and expense upon claimants, the government, and the courts which in- 
evitably followed. Thus in the present case, the inclusion in an acquired 
lands application and acquired lands lease of the 40 acres of public domain 
lands at issue left the public domain records clear when the appellant 
Snyder filed his application and was issued his lease. 3 A similar situation 
is disclosed in the Secretary's opinion in G.G. Stanford, 61 Interior De- 
cisions 232, where a public domain lease was issued to a second applicant 
upon a clear record because the first applicant had filed an acquired lands 
application for a lease of public domain oil and gas interests. 

Similarly, in view of the separateness of the two record systems, 
separate and readily distinguishable public domain and acquired lands ap- 
plications and leases aided the Department in readily determining whether 
the issuance of a lease in the particular instance would exceed the separate 
acreage maximums imposed by statute and regulation. 


4. THE SEPARATE APPLICATION REQUIREMENT WAS 
NECESSARY TO PERMIT SEPARATE, AND DIFFERENT, 
PROCESSING OF APPLICATIONS UNDER THE TWO 
STATUTES, : 


Differences in the problems involved made it both reasonable and 
necessary for the Department of Interior to process applications for pub- 
lic domain and acquired lands separately, and to employ different admin- 
istrative processes in receiving, checking and disposing of applications 
under the two Acts. | 
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Because the field offices of the Department and the greater part of 


the public domain were both located in the west; because the public domain 
records were available in field offices and acquired land records were 
not; because the two leasing programs developed consecutively rather 
than concurrently; for these substantial practical reasons, public domain 
applications were filed in the field offices (43 C.F.R. 1946 Supp. 192. 42); 
their processing was delegated to the managers of the field offices (43 
C.F.R. 1947 Supp. 50. 501(a), incorporating by reference 43 C.F.R. 
(1946 Supp. 4. 275(a) (17)); and these officials were authorized to execute 
public domain leases under the Mineral Leasing Act of 1920 (ibid.); whereas 
acquired lands applications were filed with the Bureau of Land Manage- 
ment in Washington (43 C. F.R. 1947 Supp. 200.5), their processing was 
delegated only to the Bureau itself at the seat of government (43 C.F.R. 
1947 Supp. 4. 275(a) (54));and only officials of the Bureau were authorized 
to execute acquired lands leases under the Mineral Leasing Act for Ac- 
quired Lands. Ibid. 

Moreover, the processing of the two types of applications differed 
in substance, for obvious reasons. As noted, the two types of applications 
were necessarily checked against physically different sets of records lo- 
cated at different places. In addition, because title records pertaining to 
acquired lands were within the physical control of the acquiring agency, 
and because the Mineral Leasing Act for Acquired Lands required that 
acquired lands be leased only with the consent of the acquiring agency and 
upon such conditions as that agency imposed, it was necessary to process 
acquired lands applications through the acquiring agency concerned - an 
administrative step which was unnecessary in the processing of public 
domain applications. 43 C.F.R. 1947 Supp. 200.3. 

The program for leasing acquired oil and gas interests under the 
Mineral Leasing Act for Acquired Lands began 27 years later than the 
program for leasing public domain oil and gas rights, and the need for 
changes in administrative forms and procedures under the two programs 
did not occur simultaneously. At the very outset, the processing of ac- 
quired lands applications was suspended entirely for most of the period 
from the passage of the Mineral Leasing Act for Acquired Lands on 
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August 7, 1947 until October 13, 1950, while Congress considered pro- 
posed changes in the Act. (J.A. 32a). Thereafter the Secretary of In- 
terior made independent changes in the forms and processes of the two 
programs as the need arose. Thus, as we have seen, responsibility for 
processing public domain applications and executing and administering 
public domain leases, was delegated to the field offices prior to 1947 when 
the leasing program for acquired lands began. 43 C. F.R. 1947 Supp. 
50. 501 (a) incorporating by reference 43 C.F.R. 1946 Supp. 4, 275 (a) (17). 
See also, for example, 43 C. F.R. 1946 Supp. 191.12, 191.13, 192. 42, 
etc. These functions with respect to acquired lands applications and 
leases were delegated to field offices over a period of from four to eight 
years later. See, for example, Bureau of Land Management Order No. 
100, Sec. 2.31(b), dated August 20, 1951, published August 25, 1951, 
16 F.R. 8610, 8612; and Bureau of Land Management Order No. 541, 
Sec. 3.6(a), incorporating by reference Sec. 1.6(a), dated April 21, 
1954, published April 28, 1954, 19 F.R. 2473, 2474, 2477. Similarly, 
there was a four year time difference in the adoption of the important 
combination offer-lease forms under the two Acts.° 


The separate application requirement was literally essential to the 


filing of applications in different places, to the suspension of the proces- 
Sing of acquired lands applications, and to making of independent changes 
in the forms and processes applicable to the two programs. The separate 
application requirement facilitated and expedited the checking of requests 
for leases of the two types of land in different offices of the Department 
and against different records, and the additional process ing of requests 
for acquired lands leases with the acquiring agency. 


9 Form 4-1158 adopted for public domain applications by the Bureau of Land Management Circular No. 
1773, par. 6 (Sec, 192.42(a)), dated November 29, 1950, effective January 1, 1951, published Decem- 
ber 5, 1950, 15 F.R. 8582, 8583; Form 4-1196 adopted for acquired lands applications by Bureau of 
Land Management Circular No. 1890, Sec. 200.4, dated December 1, 1954, eeieexive January 31, 

1955, published December 4, 1954, 19 F.R, 8014. 
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5. THE SEPARATE APPLICATION REQUIREMENT WAS A 
REASONABLE MEANS OF PREVENTING THE INCLUSION 
OF PARTICULAR OIL AND GAS INTERESTS INTO A 
LEASE ISSUED UNDER THE WRONG STATUTE. 


The inclusion of both acquired and public domain lands in a single 
application obviously increased the possibility that, as in the present case, 
the correct status of some part of the acreage would be overlooked and 
both types of land would be included in the same lease. By the same token, 
the separate application requirement which compelled the applicant to 
segregate his request for a lease of acquired lands from his request for 
a lease of public domain lands was reasonably related to preventing the 
inclusion of both types of land in a single lease. 

Leases issued under the two statutes differed in several important 
respects, and the interests of the government and the effective administra- 
tion of the leases themselves might be materially prejudiced by the inclu- 
sion of both types of land in a single lease. Thus, for example, leases is- 
sued under each of the two statutes were expressly made subject to the 
pertinent statute and the regulations of the Secretary then or thereafter 
promulgated by the Secretary under that statute. Compare first paragraph 
of Pl. Ex. 10, J.A. 45a, with the first paragraph of Pl. Ex. 13, J.A. 
49a. Public domain lands included in an acquired lands lease would be 
subject to the materially different provisions of the Mineral Leasing Act 
for Acquired Lands and of the regulations issued by the Secretary under 
the latter statute, and vice versa. 

Acquired lands leases and public domain leases were identified as 
such by an appropriate symbol and by the title of the document. Compare 
heading of Pl. Ex. 10, J.A. 45a, with that of Pl. Ex. 13, J.A. 49a, pro- 
viding a simple and certain means of distinguishing one from the other — 
an important aid in effectuating the differing provisions of the two statutes 
as to distribution of lease income. As we have seen, under the provisions 
of the two Acts revenues from leases issued under the Mineral Leasing 
Act of 1920 were distributed in an entirely different manner from revenues 
from leases issued under the Mineral Leasing Act for Acquired Lands; 
and distribution of revenues received from different leases issued under 
the latter statute varied widely depending upon the provisions of the 


a 
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statutes under which the lands were originally acquired. For this reason 


until recently the revenues from public domain leases were payable to the 
Land Office Managers (43 C. F.R. 1946 Supp. 191. 13), but revenues from 
acquired land leases were payable directly to the Bureau of Land Manage- 
ment which alone was equipped to handle the complex problem of distri- 
bution involved. 43 C.F.R. 1947 Supp. 4. 275(a) (54). ‘This difference in 
place of payment is spelled out in the two leases in this record. Compare 
Sec. 2(i) of Pl. Ex. 10, withSec. 2(e) of Pl. Ex. 13. 

Whether or not it is of any consequence to the Appellee or to other 
lessees, the ready means of segregating revenues from the two types of 
leases by means of the lease designation and symbol is of importance to 
the Department in performing its essential accounting function under the 
two statutes — how important can be appreciated from the fact that at the 
close of the fiscal year 1955, the Department was administering 99,076 
noncompetitive leases of the type here involved covering 74,707, 824 acres 
of land. 95,900 of these leases were public domain leases covering 
71,700,000 acres of public domain oil and gas interests, issued under the 
Mineral Leasing Act of 1920. 3,176 were acquired lands leases covering 
3,007, 824 acres of acquired oil and gas interests, issued under the Min- 
eral Leasing Act for Acquired Lands. 1955 Annual Report of the Secretary 
of Interior, pp. 277-279. : 

Leases issued under the two statutes may also differ materially in 
their specific provisions depending upon the conditions which the agency 
concerned may desire to include in particular acquired lands lease to pro- 
tect the primary use for which the lands were acquired. 61 Stat. 914, 

30 U.S.C.A. 352.°° The leases in this record reflect the differing juris- 
diction over public domain and acquired lands by designating the Director 
of the Bureau of Land Management as the appropriate official to control 
operations under the public domain lands lease issued to Appellant Snyder 
(Pl. Ex. 13, Sec. 2(p)), and the appropriate agency official to perform 
this function under the acquired lands lease issued to Appellee. Pl. Ex. 


10 Different lease provisions are also necessary in acquired lands leases where the interest of the United 
States is fractional or future. 61 Stat. 914, 30 U.S.C.A. 354, 
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10, Secs. 2(r) and 2(w). Once again, the number of outstanding leases 
and the vast acreage involved lends to these differences a clear and highly 
Significant function. 

The reasonableness of the objectives which the Secretary sought to 
accomplish, and which were accomplished, by the separate application 
requirement precludes a holding that this requirement was arbitrary or 
capric ious; the appropriateness of these objectives to the accomplishment 
of the purposes of the statute precludes a holding that the separate appli- 
cation requirement was beyond the Secretary's statutory authority. 


6. THERE WAS NO SUBSTANTIAL SHOWING IN THE 
COURT BELOW, AND NO FINDING, , THAT THE 
SEPARATE APPLICA TION REQUIREMENT WAS UN- 
REASONABLE OR UNLAWFUL. 


The Appellee made no showing below which raised any substantial 


question as to the reasonableness and lawfulness of the separate applica- 
tion requirement. 

Appellee contended below that the Secretary was without authority to 
require separate applications for acquired and public domain leases on 
the general ground that the Mineral Leasing Act for Acquired Lands was 
merely amendatory of the Mineral Leasing Act of 1920, and intended 
simply to bring acquired lands within the same leasing program established 
under the latter statute. It seems enough to answer that if Congress had 
intended merely to include acquired lands in the Secretary's existing 
authority to lease public domain lands the purpose could have been accom- 
plished simply by striking From Sec. 1 of the Mineral Leasing Act of 
1920 the phrase which excludes acquired lands from the coverage of the 
Act, and substituting a phrase which would include them. As the substan- 
tive provisions of the two statutes demonstrate, Congress intended rather 
to create a new authority to issue acquired lands leases which would be 
adequate to the peculiar problems involved in the leasing of those lands. 
This intention is also reflected in language of Section 6 of the Mineral 
Leasing Act for Acquired Lands which clearly contemplates the issuance 
of separate leases under the two Acts with respect to the two types of lands 
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involved.11 Moreover, the Secretary's interpretation of the two statutes 
as conferring separate and distinct leasing authorities upon the Secretary, 
to be exercised by issuing separate leases upon separate applications under 
each Act, has had clear, if tacit, Congressional approval.! 

Appellee argued that the provision of Section 10 of the Mineral Leas- 
ing Act for Acquired Lands that the rules adopted by the Secretary under 
that Act should be "the same as those prescribed under the mineral leasing 
laws to the extent that they are applicable, '' deprived the Secretary of the 
authority to require separate applications under the two Acts. It seems 
obvious from the language that Congress did not intend to compel the Secre- 
tary to require a single application under both statutes, as distinguished 
from separate but similar applications under each statute. In any event, 
the legislative history of Section 10 conclusively establishes that the phrase 
"to the extent that they are applicable"' was added to the Section for the ex- 
press purpose of authorizing the Secretary to provide different regulations 
for the leasing of public domain and acquired oil and gas interests where 
necessary.° 


11 61 Stat. 915, 30 U.S.C.A: 355: “All receipts derived from leases issued under the authority of this Act 
shall be paid into the same funds or accounts in the Treasury and s é distributed in the same manner as 
prescribed for other receipts from the lands affected by the lease, . ." Emphasis supplied, 


12 When the Mineral Leasing Act for Acquired Lands was enacted, Section 27 of the Mineral Leasing Act 
of 1920 provided that "No person. . , shall take or hold at any one time, oil or gas leases or permits ex- 
ceeding in the aggregate seven thousand six hundred and eighty acres granted hereunder in any one State...” 
Emphasis supplied. The Mineral Leasing Act for Acquired Lands contained no similar limitation upon leases 
granted under that Act, However, the Secretary of Interior determined administratively to apply the same 
limitation to acquired lands leases because of the provision in the latter statute that acquired lands might be 
leased “under the same conditions” as public domain lands, 61 Stat. 914, 30 U.S.C.A. 352. The Secre- 
tary limited leases of acquired lands under the Mineral Leasing Act for Acquired Lands to 7,680 acres to one 
person in one State. He did not limit one person to a total of 7,680 acres of both) acquired and public do- 
main lands, because as he interpreted the statutes acquired lands leases were not and could not be “granted 
under” the Mineral Leasing Act of 1920, 43 C.F,R. 1947 Supp. 200.6. If A ppellee’ $ position were correct, 
and the Mineral Leasing Act for Acquired Lands simply amended the Mineral Leasing Act of 1920 to bring 
acquired lands under the same leasing authority earlier conferred upon the Secretary by the Mineral Leasing 
Act of 1920 with respect to public domain lands, then this administrative interpretation by the Secretary was 
not only erroneous, but in effect doubled the acreage limitation imposed by Congress, That Congress regard- 
ed the Secretary‘s interpretation as correct and the Appellee‘s as wrong is conclusively demonstrated by the 
fact that the Congress has twice increased the acreage limitation imposed by Section 27 of the Mineral 
Leasing Act of 1920 without disturbing the Secretary's ruling: from 7680 acres to 15360 acres (Act of June 3, 
1948, c, 379, 62 Stat, 291); and from 15360 acres to 46,080 acres, Act of Aug. 2, 1954, c. 650, 68 
Stat, 648, 


13 As originally drafted Section 10 did not contain the clause “to the extent that) ithey are applicable, ” 
At the request of the Senate Committee on Public Lands, Oscar L, Chapman, Under-Secretary of Interior, 
commented on the bill in a letter containing the following paragraph (Senate Heport No. 161, 80th Cong., 
1st Sess. p. 4): 

"Section 10 authorizes the Secretary of the Interior to prescribe necessary rules and regulations 

under the act but requires that such rules and regulations shall be the-same as those prescribed 
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Appellee argued that the separate application requirement was un- 
reasonable because it was unreasonable to impose upon an applicant the 
burden of correctly determining the status of particular lands at his peril, 
and Appellee pointed to the factithat in the present case government em- 
ployees made erroneous determinations with respect to the status of the 
40 acres at issue on three occasions. Appellee argued that the records 
available to Appellee's assignor were inadequate to enable him to deter- 
mine whether the 40 acres at issue were acquired or in the public domain. 

Disposing of the last contention at the outset, it is submitted that the 
records here were Sufficient to apprise a reasonably diligent applicant 
that the mineral interests in the 40 acres at issue had been reserved to 
the United States under the Act of July 17, 1914, and hence remained in 
the public domain. Appellant Snyder properly determined the status of 
the lands from the records, and there is no apparent reason why the Appel- 
lee's assignor could not have done so by the exercise of reasonable dili- 
gence.** Moreover, whatever the state of the record here, there is no 
indication in the evidence that Appellee's assignor ever examined that rec- 
ord or relied upon it. And in any event, the record in a particular case 
is immaterial. The question is whether the separate application require- 
ment imposed by the Secretary upon all claimants is reasonable and lawful. 
If it is, then the Secretary "is . . . bound. . . to treat alike all violators 
of his regulation. He may not justify . . . departure in a single case from 
Footnote 13 continued 


under the mineral leasing laws. Since conditions with respect to acquired lands differ in several 


respects from those pertinent to public lands, complete conformity of the regulations is not pos- 
sible, Even without any such requirement this Department in the interest of uniformity would, if 


the bill is enacted, apply the same general regulations both to the public and acquired lands, It 


probably was not intended by the use of the restrictive language to prevent the issuance of reguia- 

tions different from those applicable to the public lands if necessary to carry out the purposes of 

the act. However, in order to remove any doubt, it is suggested that the words “to the extent that 

they are applicable” be added to the end of section 10.” (Emphasis supplied.) 
The Under-Secretary’s suggestion was adopted, See p. 2 of Senate Report 161, 
14 The Billings Land Office records, which were the official source of information on the subject (43 C.F.R, 
1946 Supp. 50.33) showed the entry of the patent with the notation "7/17/14" (J.A. 63a(2)) and "Oil & Gas 
7/17/14" (JA. 63a{3) ), and disclosed that a prior entryman had been required to execute an oil and gas 
waiver to the United States, J,A. 63a(3). The Washington records contained the notation “Oil & Gas re- 
served to U.S. Act July 17, 1914,” J.A. 63a(1), The McKenzie County records contained the deed to the 
United States recorded January 22, 1942, and:that deed expressly stipulated that it was “subject to reserva- 
tion in patent,” J,A, 60a. The status sheet on file in the Billings Land Office where Appellee’s assignor 
was erroneously informed as to the status of the land, noted that the patent contained an oil and gas reser- 
vation. JA, 37a; J.A. 14a, fn. 7, At the very least these entries would suggest the necessity of examin- 
ing the patent, a copy of which would have been furnished by the Department by mail, The patent itself 
spelled out in detail the reservation of oil and gas rights by the United States, J.A. 58a. 
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an otherwise consistent policy of rejecting applications which do not con- 


form to the regulation." McKay v. Wahlenmaier, 96 U.S App. D.C. 
313, 321, 226 F. 2d 35, 43. A contrary rule would substitute ad hoc 
case by case adjudication for adherence to a uniform system of rules. 
Applicants for government oil and gas leases seek a valuable bounty 
from the United States. It is available as a matter of grace, not of right. 
The same public records are available to all applicants that are available 
to the government. It is not unreasonable for the government to impose 
upon the beneficiary the burden of making the determinations from those 
records which are necessary to the practical administration of the dis- 
posal program. The contrary argument suggests that the government 
must not only make these rights available on minimum terms, but also 


hire enough employees and open enough field offices and create and main- 


tain sufficient records to guarantee each applicant's ability to qualify, if, 
eee | 


indeed, that were possible. | 

Appellee argued that the separate application requirement somehow 
could not be reasonable in the present case because physically the same 
piece of paper was first treated as a public domain application and later 
as an acquired lands application. It may well be that the information fur- 
nished the Department in consequence of this particular instance was less 
full than it might have been — it did not include, for example, the addi- 
tional information requested with respect to the included acquired lands. 
43 C.F.R. 1947 Supp. 200.5. Moreover, the question, : again, is the 
reasonableness of a general rule, and that must be tested by its results 
in general application. Finally, as we have seen, secur ing different in- 
formation was only one of the administrative cons iderations supporting 
the separate application requirement. Even if we look to this case alone, 
as Appellee's argument does, violation of the separate application require- 
ment produced unfortunate results in three other respects. First, inclu- 
sion of the 40 acres of public domain lands at issue in an acquired lands 
application led to a substantial and wholly unnecessary delay in the leas- 
ing of the tract because, as noted earlier the processing of acquired lands 
applications was suspended for a substantial period, though the processing 
of public domain applications continued. Second, because the 40 acres 
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of public domain at issue were included in an acquired lands application 


and lease, the separate public domain records were left clear and a chain 


of conflicting applications, conflicting leases, administrative dispute, and 
court litigation was set in motion. Finally, the 40 acres of public domain 
found its way into an acquired lands lease, and the income from the 40 
acres has been distributed contrary to the directions of Congress. 

What this means to the government and to claimants must be con- 
sidered in the light of the time intervals involved. The application of 
Appellee's assignor was originally filed in the field office as a public do- 
main application on April 19, 1948. Complaint, par. 6, J.A. 2a. It was 
transferred to Washington and received there for filing as an acquired 
lands application on February 10, 1949. (J.A. 35a). The error made by 
Appellee's assignor in including the 40 acres of public domain in this ap- 
plication could not have been detected by the Department until a year and 
a half later — sometime after October 13, 1950 — since the processing 
of acquired lands applications was suspended between August 7, 1947 and 
October 13, 1950, to enable Congress to consider basic changes in the 
Mineral Leasing Act for Acquired Lands. (J.A. 32a). In the present in- 
Stance the error was actually not discovered until sometime between Jan- 
uary 22 and January 28, 1954 — five years after the faulty application was 
received. © By this time the public domain lease in which the 40 acres at 
issue probably would have been included except for the mistake of Appellee's 
assignor had been outstanding for 4-1/2 years — since April 1, 1949. 
Complaint, par. 6, J.A. 3a. The 40 acres of public domain had been 
included in an acquired lands lease effective December 1, 1951. (J.A. 
45a-46a). Thus the United States sustained a loss of rentals on the 40 
acres for a period of 2-1/2 years, and for an additional period of two 
years the proceeds from the 40 acres of public domain were misapplied 
in accordance with the statutory formula applicable to acquired lands. 
Even now, eight years after the error occurred and three years after it 
15 On January 22, 1954, Appellant Snyder wrote to the field office calling attention to the inclusion 
of this 40 acres of public domain in Appellee's acquired lands lease (J.A. 54a), and on January 28, 1954, 
the manager of the field office advised the Director of the Bureau of Land Management that “The records 


in this office have been examined and they seem to substantiate the statement of Mr, John Snyder in the 
above letter.” J.A. 56a. 
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was discovered, the United States is sustaining continuing losses of royalty 

































income because the acreage is in litigation and cannot be produced. Fur- 
thermore, no notice of the acquired lands application of April, 1948, ap- 
peared on the public domain records, and in consequence these lands were 
apparently still unapplied for when Appellant Snyder filed a conflicting pub- 
lic domain application three years later on May 11, 1951 (J.A. 49a); no 
notice of the acquired lands lease subsequently issued to Appellee's assignor 
on December 1, 1951 appeared in the public domain record, and in conse- 
quence these lands were apparently still unleased when a conflicting public 
domain lease was issued to Appellant Snyder over a year later on March 

18, 1953. (J.A. 52a). 

Appellee argued that the need for more extensive information, addi- 
tional processing, and added lease provisions pertained to the leasing of 
acquired lands only, and since the 40 acres at issue were’ in the public do- 
main the separate application requirement accomplished no purpose and 
hence was unreasonable, even though it might be reasonable to prohibit the 
inclusion of acquired lands in a public domain lands application. Perhaps 
the need for a separate clearly identified application is greater where ac- 
quired lands are involved, but, again, the facts of the present case alone 
are sufficient to demonstrate that the requirement is also necessary to the 
effective administration of the public domain leasing program. As pointed 
out in the preceding paragraph, the inclusion of public domain lands in an 
acquired lands application in this instance delayed the leasing and develop- 
ment of the 40 acres at issue, resulted ina misappropriation of the income 
from that acreage, prevented the maintenance of a proper record of past 
transactions affecting the 40 acres, and produced both administrative con- 
- flict and court litigation. 

Turning to the decision of the Court below, the central error is simply 
"that the separate applications requirement and the failure of Appellee's 
‘assignor to comply with it are wholly ignored. The opinion of the Court 
below, which constituted that Court's findings of fact and conclus ions of 

law, made no mention of the separate application requirement. The Court 
below stated as an undisputed fact that Appellee's assignor “filed a proper 
application (Exhibit 1) for oil and gas lease on 2080 acres, including the 









CS Oe 


30 

40 acres in controversy." (J.A 72a). The Court said: "The act of 1920 
requires that the Secretary issue a lease to the first qualified person who 
files an application. Both lessees were qualified applicants." (J.A. 74a). 
And further, ''The evidence is clear and convincing to this Court that the 
(Appellee's) 1948 application was the first application for the 40-acre 
‘tract. That fact is patent and cannot be controverted by legal technicalities 
regarding the propriety of the application.'"t (J.A. 74a-75a). Thus the 
Court below assumed, as the Appellee there argued, that the determina- 
tive facts in this case were simply: is (1) that the 40 acres at issue were 
in the public domain, and (2) that the Appellee's assignor filed a "proper" 
| public domain application in the first instance - an application which con- 
' tained the information required in public domain applications and which 
was filed in the field office where public domain applications were re- 
quired to be filed. 

Obviously, the decision of the Court below and the argument upon 
which it is based, can be sustained only by totally rejecting the separate 








application requirement or ignoring the fact that Appellee's assignor failed 
to comply with that requirement. The original application of Appellee's 
assignor contained 1630 acres of acquired land as well as 240 acres of pub- 
lic domain. If treated as a proper application for the 240 acres of public domai 
it was an improper application as to the 1630 acres of acquired land under 
the separate application requirement. Moreover it was filed in the wrong 
place so far as the 1630 acres of acquired land was concerned. Contrary 
to the statement of the Court below, it was not and could not be a "proper" 
application as to both the included public domain and acquired land, as 
both of the Appellants insisted in the Court below. (J.A. 32a-34a). Since 
80% of the included land was acquired, Appellee's assignor when advised ~ 
of the situation in January, 1949 understandably preferred to have the 
application filed in Washington and treated as a proper acquired lands 
application, although fully aware that under the separate application re- . 
quirement it would not be valid for the included public domain acreage. 
(J.A. 40a, 41a, 42a). Now, however, with the 1630 acres of acquired 
land safely included in an uncontested acquired lands lease, Appellee, 


equally understandably, prefers to ignore the presence of this 1630 acres 
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of acquired lands in the original application, and insist that the applica- 
tion should be treated as if it had never contained anything at all but the 
40 acres of public domain which is now all that is at issue. The undisputed 
facts are to the contrary. The application of Appellee's ass ignor also 





contained 1630 acres of acquired lands - and hence it did not conform to 
the separate application requirement. The decision favorable to Appellee 
by the Court below therefore necessarily involves a holding that the sepa- 
a rate application requirement is unlawful and must be abandoned by the 
Department, or that this particular applicant alone is to be excused from 
complying with the requirement. | : 
The issue is not one of form but of important practical substance, - 
as the above summary of the administrative and statutory factors support- 
ing the separate application requirement amply demonstrates. The Court 
below discussed only one of these factors - that acquired and public domain 
land lease applications were filed with, and processed by, separate offices 
of the Department - and the Court disposed of this as "merely a provision 
for the convenience of the Department of Interior." (J A! 76a). The Court 
could scarcely have meant that the separate filing and processing of appli- 
cations for the two kinds of land served the personal profit or pleasure 
of the Secretary of Interior or of the Department's employees; and offi- 
cial "convenience" which prefers administrative procedures which enable 
the Department to effectively administer the two statutes involved over 
, those administrative procedures which do not, is a wholly proper basis 
for the exercise of the Secretary's express statutory authority to adopt 
rules and regulations which are necessary and appropriate to carry out 
the purposes of those statutes. In any event, it is respectfully submitted 
that it is apparent from the above summary of the multitude of considera- 
tions involved that, wholly apart from the "convenience" of the Depart- 
ment, the separate application requirement was not a mere technicality 
| but rather an important if not essential means for effectuating the two 
Acts. | 


Finally, the Court below spelled out the course of action which, in 
the opinion of that Court, should have been followed by the Department of 
Interior in dealing with the application of Appellee's assignor. In doing 
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so the trial court clearly demonstrated that the decision below was reached 
- without any consideration of the separate application requirement or of 
the administrative factors which made that requirement necessary. Thus 
the Court stated (J.A. 75a): 


"When the mistake was discovered, and the oil and gas under the 
40 acres was recognized as public domain, the application as to 
that acreage should in justice have been referred back to the Dis- 
trict Land Office to be treated as an application for public land, 

as it had been referred to Washington when it was thought to be 

an application for acquired land; and the 40 acres should then have 
been included in the lease granted by the District Office on the 
supplemental application filed by Dorough in 1949." 


_In short the trial court held that separate applications for public domain 
and acquired lands could not be required, or if they were required the re- 

| quirement could not be enforced. Instead, the Court held, an obligation 
was imposed upon the Department to determine the status of lands ina 
given application and take whatever steps were necessary to see that the 
application was filed and processed in a place and manner which would 

insure the inclusion of lands of each type in a proper lease issued to the 
applicant under the proper statute. 

"When the mistake was discovered, '' as we have seen, two and a half 
years had been lost in getting the 40 acres at issue into any income pro- 
ducing lease; the lease income from the 40 acres had been misapplied for 
two additional years; for over five years there had been a lack of record 
notice of a pending application, and for over two years of an executed 
lease, affecting this 40 acre tract; a conflicting application had been filed 
three years earlier, and a conflicting lease had been issued over a year 
before, making inevitable the subsequent administrative and judicial con- 
flict, lack of development, and further loss of income. The trial court 





gave no visible consideration to any of these facts, or to the general con- 
siderations supporting the separate application requirement; yet the Court 
held in necessary effect that the Department of Interior was powerless to . 
adopt and enforce the separate application requirement to avoid the mul- 
tiplication of such incidents and to serve the other purposes for which it 

was intended. 
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C.~ THE SECRETARY ACTED LAWFULLY IN GRANTING PREFERENCE TO 
A LATER APPLICATION WHICH COMPLIED WITH THE SEPARATE 
APPLICATION REQUIREMENT AS AGAINST AN EARLIER APPLICATION 


WHICH DID NOT, AND IN CANCELLING A LEASE INADVERTENTLY 
ISSUED UPON THE NON-COMPLYING APPLICA TION. ! 


Since the separate application requirement was a reasonable and law- 
ful one, the Secretary was required to enforce it equally against all appli- 
cants. Administrative requirements duly imposed by the Secretary under 
the mineral leasing laws have "the force of law."" They bind the Secretary 
as well as others so long as they are in effect. Chapman v. Sheridan- 
Wyoming Coal Company, Inc., 338 U.S. 621, 629. The Secretary of In- 
terior has therefore repeatedly held that an application which fails to comply 
with the administrative requirements of the Department with respect to the 
form of the application or the circumstances of its filing does not earna 
preference right to a lease as against an application which does comply with 
those requirements. A group of illustrative decisions of the Secretary 
stretching over the period from 1948 to date are collected in a footnote. 16 
One of the cases cited (G. G. Stanford, 61 Interior Decisions 232) applied 
the principle to an application identifiable only as an acquired lands appli- 
cation, which sought a lease of public domain lands. The present case re- 
flects the application of the principle not only in the f inal decision of the 
Secretary, but also in the decision of the Chief of the Branch of Minerals 
dated October 29, 1951 which rejected the acquired lands application of 
Appellee's assignor with respect to lot 1, Sec. 4 (not here in issue) because 


that tract too was in the public domain. (J.A. 44a). Appellee's assignor 


did not appeal from the latter decision. 


The Secretary has further held that he possesses the power and is 
under the duty to cancel administratively any lease issued by a Department 


16 4 pplication filed in place other than that provided by regulation (E.A, Wight, 60 Interior Decisions 
215; William H. Phipps, A-25720, Aug. 19, 1949); application did not contain metes and bounds descrip- 
tion as required by regulation (H.L, Rath, et al, 60 Interior Decisions 225); application not accompanied 
by full filing fee and advance rental as required by regulation, and application describing more than the 
maximum number of acres allowed (Transco Gas & Oil Corporation, 61.Interior Decisions 85); application 
identifiable only as acquired lands application sought lease = public domain lands (G.G. Stanford, 61 
Interior Decisions 232); application sought lease of less than,640 acre minimum where surrounding lands were 
open to leasing, contrary to regulation (Annie Dell Wheatley, 62 Interior Decisions 292); application failed 
to list applicants" other interests in oil and gas leases and applications as required by regulation (S. J. 
Hooper, 61 Interior Decisions 346); applicant failed to submit statement as to citizenship as required by 
regulation (Pearl C. Baggett, A-27188 (Dec. 13, 1955)); application filed before cancellation of prior 
lease had been noted on Department's records as required by regulation (B.E. Van Arsdale, 62 Interior 
Decisions 475; E,A. Vaughey, 63 Interior Decisions 85; Ralph J, Fuchs, A-27295 (Mar (Mar. 27, 1956)). 


| 
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employee to a claimant other than the claimant who is entitled by law toa 
lease of the particular oil and gas rights. The Secretary has exercised 
his administrative power to cancel where the lease was issued to one not 
the first applicant (Reay v. Lackie, 60 Interior Decisions 29; Iola Morrow, 
A-27177, (Oct. 10, 1955)), or was issued to one who, though the first to 
file, was not the first whose application complied with the administrative 
requirements established by the Secretary as to form, contents, and filing. 
Transco Gas & Oil Corporation, 61 Interior Decisions 85; and, of course, 
the present case, The Texas Company, Thomas G. Dorough v. John Snyder, 
A-27021 (Aug. 10, 1954), J.A. 7a, et seq. These decisions apply the gen- 
eral principle that a government official may not bind the government nor 
deprive a qualified applicant of his statutory rights by an act beyond his 
authority; and that the Secretary may and should clear the record of a pur- 
ported lease issued by a Department official without authority of law. Other 
illustrative decisions of the Secretary applying the principle are collected 


in a footnote.” 


The rule applied by the Secretary in these decisions was explicitly 
approved by the Court of Appeals for this Circuit in the case of McKay v. 
Wahlenmaier, 96 U.S. App. D.C. 313, 221 F.2d 35. It was there held 
that the Secretary of Interior was required as a matter of law to cancel a 
lease issued to the first applicant where it appeared (1) that the application 
failed to comply with the Secretary's regulation requiring the listing of the 
applicant's other interests in oil and gas applications and leases, (2) that 
the applicant had an interest in more than one application included ina 
drawing contrary to an administrative requirement imposed by the Secre- 
tary which was not incorporated in a formal regulation, and (3) that an 
affidavit required by regulation to be filed with the application was false. 

The basis of the rule adopted by the Secretary in the decisions cited, 
and by the Court of Appeals in the Wahlenmaier case is, briefly, this. 
Section 17 of the Mineral Leasing Act of 1920 imposes a mandatory obli- 
gation upon the Secretary to issue a lease of public domain lands to "the 


17 Marie J. Anderson, A-24663 (Aug. 12, 1947); J.U. Falke, A-25871 (Aug. 16, 1950); Eugene Rob 
Massow, A-26524 (Dec, 8, 1952); John J. Farrelly, 62 Interior Decisions 1; B, E. Van Arsdale, 62 
Interior Decisions 475; Holbeck and McFa Holbeck and McFadden v, The Texas Company, A-27167, A-27182 (Nov, 14, 
1955). 
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person first making application for the lease" who is qualified to hold a 
lease under the Act. 41 Stat. 443, 30 U.S.C.A. 226; 96 U.S. App. D.C. 
at 315, 317, 226 F.2d at 37, 39.18 However, Section 17 must be read in 
conjunction with Section 32 of the same Act which authorizes the Secretary 
"to prescribe necessary and proper regulations and to do any and all things 
necessary to carry out the purpose" of that Act. 41 Stat. 450, 30 U.S.C.A. 
18919 The administrative requirements imposed by the Secretary under 
the authority of Section 32 have the force of law and bind the Secretary and 
all applicants; and the Secretary "may not justify, simply by saying the viola- 
tion is unimportant, his departure in a single case from an otherwise consis- 
tent policy of rejecting applications which do not conform to the regulation". 
96 U.S. App. D.C. at 321, 226 F.2d at 43. It is therefore not enough that a 
person file the first written request for a lease. He is not a "qualified ap- 
plicant" and is not entitled to the preference right to a lease under Section 
17 unless his application 'was in such form and was filed in such circum- 
stances"t as to comply with departmental regulations. 96 U.S. App. D.C. 
at 317-321, 226 F.2d at 39-43. Since the Secretary is without authority to 
issue a lease to a person other than the first qualified applicant, a purported 
lease issued in violation of this restriction "cannot be said to have created 
a legal relation of lessor and lessee ...". 96 U.S. App. D.C. at 321, and 
at 320, footnote 10, 226 F.2d at 43, and at 42, footnote 10. The Secretary 
has the authority and the obligation to cancel a purported lease issued in these 
circumstances. 96 U.S. App. D.C. at 318, 319, 320, especially fn. 11, 
321, 324, 226 F. 2d at pages 40, 41, 42, especially fn. 11, 43, 46. 


The application upon which the Appellee's lease was issued unquestion- 


ably failed to comply with the Secretary's administrative requirement that 
separate applications be filed under the two statutes for leases of public do- 
main and acquired lands. As originally filed the application included 1630 


acres of acquired land, 80 acres of privately owned land, and 280 acres of 
public domain. (J.A. 40a-46a). : 


18 the same duty with respect to acquired lands is imposed upon the Secretary by Section 3 of the Mineral 
Leasing Act for Acquired Lands, 61 Stat. 914; 30 U.S.C.A, 352, 


19 4 similar authority is conferred upon the Secretary by Section 10 of the Mineral pes Act for Ac- 
quired Lands, 61 Stat. 915; 30 U.S.C.A. 359. 
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It could qualify as a separate application only by rejecting the 80% 
of the included land which was acquired, or the 15% which was in the public 
domain. As filed it could not qualify as an acquired lands application in any 
event since it was filed in the field office and not in Washington as required 
for such applications (43 C. F.R., 1947 Supp. 200.5; E.A. Wight, 60 Interior 
Decisions 215; William M. Phipps, A-25720 (Aug. 19, 1949)), and since it 
was clearly and unequivocally intended as an application under the Mineral 
Leasing Act of 1920. G.G. Stanford, 61 Interior Decisions 232. 

Appellee's assignor was advised accordingly. He was informed that 
the Department would continue to process the pending application under the 
Mineral Leasing Act of 1920, and it was suggested that he file a separate 
application in Washington for the acquired land included in his pending appli- 
cation. (J.A. 40a). This he did not do. Instead he elected to have the pend- 
ing application forwarded to Washington as an acquired lands application, 
and submitted new and separate public domain applications covering the 
lands which had been identified to him as being in the public domain. (J.A. 
41a, 42a). 

The 40 acres of public domain at issue here were included in the appli- 
cation which, on the instructions of Appellee's assignor, was forwarded to 
Washington as an acquired lands application. That application also contained 
1630 acres of acquired land, 80 acres of private land, and another tract of 
approximately 40 acres of public domain (lot 1, sec. 4). Therefore the ap- 
plication still failed to comply with the requirement that public domain and 
acquired lands be separately applied for under the appropriate statute; and 
this is true whether the application as first filed is considered "rejected" 
or "withdrawn" or left untouched by the dealings of Appellee’s assignor with 
the Billings Land Office in connection with it. In any event it could not be 
treated as a valid application for both the acquired and public domain lands 
included in it. Obviously it was in the interest of Appellee's assignor, and 
it was his express direction, that the application be processed in an acquired 
lands application. This was done, and in the decision issuing the acquired 
lands lease which Appellee now holds, the Department repcted the applica- 
tion as to the included tract of public domain land (lot 1, sec. 4) not at 
issue here. (J.A. 44a). 
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By the same token the application of Appellee's ass ignor should and 
would have been rejected as to the 40 acres of public domain land which is 
at issue here, if its inclusion in the application had been discovered. Under 
the rule of the Wahlenmaier case the Secretary was not authorized to in- 
clude this 40 acres in the lease issued to Appellee's assignor in deroga- 
tion of Appellant Snyder's then existing statutory preference right based 
upon his proper separate application under the appropr iate statute. Having 
done so without legal authority it was the Secretary's duty to remove the 
resulting cloud upon Appellant Snyder's valid public domain lease by can- 


celling the Appellee's acquired lands lease to the extent: that it was un- 


authorized. , 

The rule is clearly a reasonable one. From the point of view of con- 

flicting applicants, the minimum administrative justice requires equal 
and non-discriminatory treatment. It ought not to be left to the Secretary 
to determine that one applicant must comply with a general requirement 
imposed by the Secretary as to the form and circumstances of making appli- 
cation, but that another need not. From the point of view of the Secretary, 
the power to impose reasonable and necessary administrative requirements 
would be a futile and empty thing indeed if the applicant could obtain the only 
thing he desired — the lease itself — whether he complied with the lawful 
requirements imposed by the Secretary or failed to comply with them. 
Hence the reasonableness of the rule denying a preference right to a lease 
to an applicant who fails to comply with the Secretary's requirements as to 
the form and circumstance of making application is supported by all of the 
considerations which justify the requirements themselves. 

Appellee argued that the Wahlenmaier case applied only where the non- 
compliance of the first applicant was of such a nature as to constitute a fraud 
upon the Secretary. As a reading of the opinion in that case will demonstrate, 
the decision of this Court was not placed upon the ground suggested by Ap- 
pellee, but rather upon the general principles of statutory construction and 
administrative law which have been briefly summarized above. Moreover, 
one of the three respects in which the first application in the Wahlenmaier 
case was deficient was wholly unrelated to any element of fraud or imposi- 
tion, namely that the first application failed to comply with the regulation 
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requiring the listing of the applicant's other interests in oil and gas appli- 
cations and leases. The Court of Appeals specifically held that the duty 
and authority of the Secretary to deny a preference right to the first appli- 
cant existed with respect to each of the three grounds upon which the appli- 
cation was deficient, including the ground mentioned, taken separately. 
96 U.S. App. D.C. at pages 318, 319, 320, 321, 324, 226 F. 2d at pages 
40, 41, 42, 43, 46. 

Appellee also argued that a rule requiring the Secretary to deny prefer- 
ence to a chronologically first applicant who failed to comply with the re- 
quirements laid down by the Secretary with respect to applications, im- 
posed an unreasonable administrative rigidity upon the Secretary. Appellee 
pointed out that in the Wahlenmaier opinion this court stated that it need not 
decide whether the Secretary, as the promulgator of the regulations, had 
the right to determine what the consequences of violating those regulations 
should be (96 U.S. App. D.C. at page 321, 226 F.2d at page 43), and that 
the Secretary had since decided that the Wahlenmaier decision did not com- 
pel him to hold that violation of any regulation by the first applicant neces- 
sarily resulted in loss of the applicant's preference right to a lease. 
de Armas v. McKenna, A-27232, decided March 19, 1956. 

Neither the Court's caveat in Wahlenmaier, nor the Secretary's sub- 
sequent interpretation in de Armas, is of any assistance to Appellee. Whe- 
ther or not the Secretary may permit a non-complying applicant to retain 
his preference, this Court in Wahlenmaier clearly held that the Secretary 
has the power to deny preference to such an applicant, and the Secretary 
exercised that admitted power in the present instance. Moreover, what 
this Court said in Wahlenmaier was that it was unnecessary to determine 
the abstract question of whether the Secretary was compelled to adopt the 
policy of denying preference to a non-complying application, because the 
Secretary was required to treat all violators alike - to apply uniformly to 
all applicants whatever policy he adopted - and since the Secretary had in 
fact adopted the policy of rejecting non-complying applications he was bound 
by that policy and had no authority to grant a lease to an individual applicant 
whose application failed to comply with the established requirements in prefer- 


ence to one whose application did comply. And all that the Secretary held 
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in the de Armas decision was that where by a new interpretation of his own 
regulations the Secretary altered a particular requirement as it had been 
consistently enforced theretofore by his subordinates, the Wahlenmaier 
case did not require that the new interpretation be applied to require re- 
jection of non-complying applications filed before the new interpretation 
was adopted, but did require that applications thereafter filed must comply 
or be uniformly rejected. ”° All of this could aid Appellee only if Appellee 
could show that the separate application requirement and the policy of 
rejecting, pro tanto, applications which did not comply with it was enforced 
against Appellee's assignor but not against other applicants. Appellee has 

made no such showing, and could not. 

Finally, Appellee argued below that the sence lacked the power 
to cancel a lease by his own administrative action after its issuance, but 
must institute judicial proceedings for that purpose. The Wahlenmaier 
case holds directly to the contrary. So also does Call v. Richfield Oil 
Corp., 101 F. Supp. 972 (S.D. Cal.), the only other case in which the 
Secretary's power to cancel a purported lease issued without authority has 
been questioned. "Cancellation" in these circumstances merely clears the 
record of the unauthorized act of a government offic ial, which, on well es- 
tablished principles, could not bind the government in any event. Federal 
Crop Insurance Corp. v. Merrill, 332 U.S. 380, 384- 386; Cramer v. 
United States, 261 U.S. 219, 234; Utah Power & Light Company v. United 
States, 243 U.S. 389, 408-409. | 

The Secretary does not claim the power to cancel administratively a 
valid lease issued within the Department's authority, even though the lease 
is subject to cancellation for default in its terms, except aS expressly au- 
thorized to do so by statute. L.D. Dale, A-27166 (Nov. 14, 1955); L.N. 
Hagood, 60 Interior Decisions 462. In such cases, cancellation is governed 


20 The Secretary stated (de Armas v, McKenna, A-27232, (Mar, 19, 1956)): 

“The question here is not whether an admitted practice of interpretation should be deemed 
not binding on one applicant alone, but rather whether the Secretary can determine that a decision 
of his holding a prior interpretation of a regulation invalid, which interpretation has controlled 
the Department's practice consistently for several years, need only be applied prospectively. 

“On this issue the court expressed no opinion. In fact it stated that it need not decide the 
question of whether the Secretary alone could decide the consequences of the violation of a 
regulation which he has revised. The Court was concemed only that the i a should apply 
a consistent policy to all persons in the same situation, ” 
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by Section 32 of the Mineral Leasing Act of 1920, as amended (41 Stat. 450, 
60 Stat. 956, 30 U.S.C.A. 188), which provides in differing circumstances, 
(1) for judicial cancellation, (2) for administrative cancellation on 30 days 
notice, and (3) for automatic cancellation by operation of law. Because the 
provision of Section 32 for administrative cancellation on notice is appli- 
cable "unless or until the land covered by any such lease is known to con- 
tain valuable deposits of oil or gas", Appellee initially argued in the court 
below that, by inference, Section 32 provides that a lease cannot be can- 
celled administratively when the land covered by the lease is known to con- 
tain valuable deposits of oil or gas. 

Appellee appeared later to abandon this contention, and, in any event, 
it is clearly without merit. Section 32 applies only to cancellation of a valid 
lease for default in performance by the lessee. This is the clear purport 
of the language itself. It does not apply to, or limit, the power of the Secre- 
tary to cancel a purported lease which the Department was without authority 
to issue because of circumstances existing at the time of its execution. The 
Secretary has so held repeatedly (Luna C. Wootton, 60 Interior Decisions 
236, 238; Iola Morrow, A- 27177 (Oct. 10, 1955); Holbeck and McFadden v. 
The Texas Company, A- 27167, A-27182 (Nov. 14, 1955)), and his rulings 
in matters pertaining to the public lands are entitled to "much weight." 
Cramer v. United States, 261 U.S. 219, 227. And see United States v. 
Public Utilities Commission of California, 345 U.S. 295, 314-315. More- 
over, this interpretation has had the approval of this Court in McKay v. 
Wahlenmaier, 96 U.S. App. D.C. 313, 226 F. 2d 35, where an administra- 
tive power and duty to cancel an unauthorized lease was found to exist with- 
out purporting to rely upon Section 32. It was also approved by the District 
Court for the Southern District of California in Call v. Richfield Oil Corp., 
101 F. Supp. 972, 974 (S.D. Cal.). Since the power exercised by the Secre- 
tary in the present case does not arise from Section 32, it is not subject 
to the limitations imposed by that statutory provision upon the power which 
it confers to cancel a valid lease on default in performance. Specifically, 
the Secretary's general administrative power to cancel an unauthorized 
lease is not terminated by the fact that the lands are known to contain valu- 
able deposits of gas and oil. The Secretary has so held on this Appellee's 
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urging in another case (Holbeck and McFadden v. The Texas Company, 
A-27 sae A-27182 (Nov. 14, 1955)), and there is no authority to the con- 
trary. ” 

Finally, Appellee attempted below to build an angument against the 
Secretary's power to cancel an unauthorized lease upon a group of cases 
holding that after issuance a patent may not be cancelled administratively, 
plus general language in the Fifth Circuit case of Witbeck v. Hardeman, 
51 F. 2d 450 to the effect that the issuance of an oil and gas permit is 
analogous to the issuance of a patent. The short answer again, is that the 
decision of this Court in McKay v. Wahlenmaier, 96 U.S. App. D.C. 313, 
226 F.2d 35, conclusively settled the question in favor of the Secretary's 
power to cancel an unauthorized lease administratively. ! See also Call v. 
Richfield Oil Corp., 101 F. Supp. 972, 974-975 (S.D. Cal.). Even in the 
absence of this binding determination it would be obvious that the rule of 
the patent cases is inapplicable to oil and gas leases. The patent cases 
depend upon the premise that under the applicable statutes an issued patent 


passes all the title of the United States in the land, and the Secretary loses 
all jurisdiction to deal with the land administratively thereafter ; whereas the 
issuance of even a valid lease does not end the legal interest of the United 


States in the property involved, and, as we have seen, the statutes applicable 
to such leases expressly authorize administrative cancellation of valid 
leases by the Secretary under certain circumstances. Section 32 of the 
Mineral Leasing Act of 1920 as amended, 41 Stat. 450, 60 Stat. 956, 
30 U.S.C.A. 188. | 

It is fair to say that the trial court simply ignored the Wahlenmaier 
decision, just as the trial Court ignored the separate application require- 
ment. The Court below held that the Secretary was required by the Mineral 
Leasing Act of 1920 to lease public domain lands to the first person making 
application, and that this statutory mandate was not to be avoided "by legal 
technicalities regarding the propriety of the application. " (J.A. 75a). 
This Court in McKay v. Wahlenmaier held, directly to the contrary, that 
21 Moreover, in the instant case both the production of oil from lands included in the lease and the © 


inclusion of these lands within the known geologic structure of the Charlson Field occurred after the 
cancellation of Appellee’s lease on February 16, 1954. (J.A. 55a, 64a, 70a), 
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the Secretary is required to lease to the first person who is "properly 
qualified as an applicant, '' and that a person is not qualified as an appli- 
cant unless his application complies with the administrative requirements 
imposed by the Secretary as to form and circumstances of filing. 96 U.S. 
App. D.C. 313, particularly at 317-319, 321; 226 F.2d 35, particularly at : 
39-41,43. The only authorities cited by the trial court were two decisions ; 
of the Supreme Court of the State of Illinois (Gallipot v. Manlove, 2 Il. 
156, and Garner v. Willett, 18 Ill. 455, decided in 1834 and 1856, re- 
spectively) holding that, as a purely procedural matter, as between a junior 
and senior patent the latter is conclusive in a proceeding in ejectment, the 
remedy of the junior patentee being in chancery, except that "the validity 
of the patent may be contested at law for fraud, or where the government had 
no title, or its agents had no authority to sell." 18 Tll. at page 458. The 
inapplicability of patent cases we have noted, and in any event these parti- 
cular patent cases obviously offer no support for the decision of the trial 





court here. 
II. 

IT WAS NOT ARBITRARY OR CAPRICIOUS OR OTHERWISE UNLAWFUL FOR THE SECRETARY 
TO IMPOSE THE FINAL OBLIGATION TO CORRECTLY DETERMINE THE STATUS OF OIL AND 
GAS RIGHTS AND TO COMPLY WITH THE SEPARATE APPLICATION REQUIREMENT UPON 
THE APPLICANT HIMSELF: AND TO HOLD THAT AN EARLIER APPLICANT WHO RELIES 
UPON A GOVERNMENT EMPLOYEE'S ERRONEOUS STATEMENT AS TO THE STATUS OF SUCH 
RIGHTS AND ACQUIESCES IN THE ERRONEOUS REJECTION OF HIS APPLICATION, IS NOT 
ENTITLED TO A LEASE AS AGAINST A LATER APPLICANT WHO DOES NOT ACCEPT THE 


ERRONEOUS INFORMATION AND APPEALS FROM THE ERRONEOUS REJECTION OF HIS APPLI- 
CATION, 


After the pro tanto cancellation of the Appellee's lease on February 
16, 1954 by the decision of the Chief of the Division of Minerals, Appellee's 
assignor filed a petition for the reinstatement as of April 19, 1948, of his 
original public domain lands application. (J.A. 67a, et seq.). The crux 
of this petition was that Appellee's assignor had leased the 40 acres of pub- 
lic domain at issue as acquired lands in reliance upon the erroneous advice 
given to him by the Regional Chief of Adjudications in the Billings Field 
Office that the 40 acres had the status of acquired lands. (Pars. II, II, 
J.A. 68a). 

The Secretary denied the petition for reinstatement. The Secretary 
found that the letter addressed to Appellee's assignor by the Regional Chief 
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of Adjudications on January 25, 1949 (J.A. 40a), was "equivalent to a re- 


jection of his public land application" for the 40 acres at issue (J.A. 14a), 
and that by acquiescing in this rejection without appeal, Appellee's assignor 
lost his preference right to a lease as against a subsequent applicant, even 
though the rejection was based upon an erroneous ground. (J.A. 13a-14a). 
The rule applied by the Secretary has been followed by the Department 
since 1885. Edmonson-Graham-Peterson, A-26834, A- 26021, A-26932 
(Aug. 10, 1954) and cases cited. 7” 

Expressed in terms of the present case, the rule adopted by the 
Secretary was that the obligation to correctly determine the Status of oil 
and gas rights of the United States which he seeks to lease and to comply 
with the separate application requirement in seeking a lease of those rights, 
is imposed upon the applicant himself; and the applicant cannot escape that 
obligation, or estop the Secretary from enforcing that requirement, by rely- 
ing upon erroneous advice or information from a government employee. 

The rule adopted by the Secretary was not arbitrary or capricious or 
unlawful; it was reasonably necessary to effectuate the purposes of the two 
statutes, and it was, indeed, required as a matter of law. 

This is clearly so even if, as the Court below said, it was a miscon- 
struction of the facts" (J.A. 75a) for the Secretary to hold that as to the 
40 acres at issue the Regional Adjudicator had rejected the public domain 
application of Appellee's assignor. The rule applied by the Secretary im- 
posing the final obligation to satisfy the separate application requirement 
upon the applicant, obviously does not depend upon whether the application 
was at one stage or another "rejected" or "withdrawn" or left untouched. 
The question is whether the application finally included only one of the two 
types of oil and gas interests or included both. If it included both, the 
application is good for only one or the other of the two - paWerer the error 
may have occurred. 

As we have noted earlier, as forwarded to Washington for processing 
aS an acquired lands application at the request of Appellee's assignor, the 
application contained 1630 acres of acquired land and 80 acres of public 


22 Certain exceptions to rule which had been permitted to develop during a brief petiod were expressly 
eliminated by the Secretary in the cited decision, 
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domain (plus, of course, the 80 acres of private land). Under the separate 
application requirement it was defective either as to the included public 
domain land or as to the included acquired land. At the request of Appel- 
lee's assignor the application was treated as valid as to the included ac- 
quired land. Plaintiff cannot be permitted to have the application treated 
as valid for both types of land without violating the rule of the Wahlenmaier 
case requiring the enforcement of the Department's administrative require- 
ments against all applicants without discrimination. As Appellee's coun- 
sel recognized at the trial, the Secretary cannot be estopped from enforcing 
statutory and administrative requirements against Appellee because of any 
reliance Appellee's assignor may have placed upon erroneous advice given 


to him by the Regional Adjudicator. The United States cannot be bound or 


estopped by acts of its officers or agents in entering into arrangements or 
agreements to do or cause to be done what the law does not sanction or per- 
mit (United States v. City and County of San Francisco, 310 U.S. 16, 31- 
32; Utah Power & Light Company v. United States, 243 U.S. 389, 409; 
Cramer v. United States, 261 U.S. 219, 234); and specifically, the United 
States cannot be bound or estopped by erroneous assertions of such agents 
or officials with respect to the law or facts pertaining to the status of lands. 
United States v. Santa Fe Pacific Railroad Co., 314 U.S. 339, 360; Utah 

v. United States, 284 U.S. 534, 545, 546; Jeems Bayou Fishing & Hunting 
Club v. United States, 260 U.S. 561, 564; Lee Wilson & Company v. United 
States, 245 U.S. 24, 31. 

The rule adopted by the Secretary imposing the final burden upon the 
applicant to accurately determine the status of particular oil and gas rights 
and to comply with the separate application requirement is a reasonable one. 
In its application to the present case it is supported by the same considera- 
tions that underlie the basic requirement that separate applications be filed 
under the proper statute. The adverse consequences that flow from the vio- 
lation of this requirement are the same whether the violation is wholly the 
fault of the applicant or results in part from reliance upon erroneous ad- 
vice of a department employee. In view of the large number of applications 
involved and the limited government personnel available to process them, 
the separate application requirement would be essentially meaningless 
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unless the final obligation to comply, irrespective of fault, were imposed 
upon the applicant himself. : 

If reliance upon an employee's erroneous decision or advice could 
be substituted for compliance with the administrative requirement, there 
would be superimposed upon all of the complications inevitably involved 
in processing these applications and determining conflicting claims of 
different applicants, the additional issue of what some one of the Depart- 
ment's many employees in Washington or in any one of the many field of- 
fices may or may not have said to a particular applicant upon which that 
applicant may or may not have reasonably relied. An orderly system for 
the disposition of public lands in accordance with established rules and regu- 
lations would be replaced by a case by case resolution of the most individual 
kind of factual issues. Statutory preference to a lease would depend not 
upon the diligence of the applicant in his compliance with statutory and ad- 
ministrative requirements, but instead upon the relative competence and 
knowledge of the particular government employee. : 

The burden imposed upon the first applicant by the Department rule 
requiring him to check the accuracy of statements and decisions of Depart- 
ment employees against available records, is disproportionately less than 
that which would be imposed upon subsequent applicants and upon the Depart- 
ment if the rule of compliance by estoppel prevailed. Under the existing 
rule the only burden imposed upon Appellee's assignor was to check the 
records equally available to him and to every other member of the public 
to determine the accuracy of the Department employee's determination as 
to the status of the land in question. On the other hand, if the validity of 
Departmental action depended not upon the actual status of the land and actual 
compliance with the regulations, but instead upon the accuracy of informa- 
tion that may have been furnished an applicant by a Department employee, 
the Department and subsequent applicants would be forced to re-examine 
and re-evaluate every previous action taken by the Department with respect 
to the property in question in the light of the accuracy of the advice furnished 
applicants in connection with that property. That burden would not only be 
disproportionately heavy, but would be inherently imposs ible to discharge, 
for no possible inquiry by the Department or a subsequent applicant could 
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reveal inchoate defects in previous Departmental action arising out of in- 
accurate representations which might have been made by some Department 
employee to the first applicant. 
| The contrasting results under the Department rule and under the rule 


of estoppel urged by Appellee's assignor are revealed within the facts of 


this single case. The failure of Appellee's assignor to assume the burden 
imposed upon him by the Department rule to satisfy himself as to the status 
of the land and the accuracy of the Department employee's determination, 
has led to the whole pattern of confused records, conflicting applications, 
conflicting leases, and administrative and judicial dispute reflected in this 
record. Appellant Snyder, on the other hand, when confronted by a similar 
erroneous initial determination by a subordinate Departmental employee 
concerning the status of the very tract in issue (J.A. 50a), discharged the 
obligation imposed upon him by insisting upon the accuracy of his own deter- 
mination and the propriety of his own application (J.A. 51a). The Land 
Office employee concerned was thus given an immediate opportunity to 
correct his error, and didso. (J.A. 52a, 53a). 

_ It is thus clear that the Secretary acted reasonably and lawfully in re- 
fusing to accept estoppel in lieu of compliance by Appellee's assignor with 
the separate application requirement, regardless of whether the Secretary 
was correct in holding that the public lands application of Appellee'’s assignor 
was initially rejected as to the 40 acres at issue. 

Moreover, it is respectfully submitted that the Secretary was in fact 

clearly correct in concluding that as to this 40 acres the Regional Chief 
of Adjudications did reject the application of Appellee's assignor as a pub- 
lic lands application.” The letter of the Regional Chief of Adjudications 
stated that certain listed lands not including the tract at issue were the 
"only public domain land included" in the application; that only the listed 
23 Review of the Secretary's finding that the facts were equivalent to a rejection would seem precluded 
by the failure of Appellee or Appellee's assignor to submit this issue to the Secretary, See Notice of Appeal 
to Secretary (J.A. 64a); United States v. L.A. Tucker Truck Lines, Inc., 344 U.S, 33, 36-37; "We have 
recognized in more than a few decisions, and Congress has recognized in more than a few statutes, that 
orderly procedure and good administration require that objections to the proceedings of an administrative 
agency be made while it has opportunity for correction in order to raise issues reviewable by the courts. .. 
Simple fairness to those who are engaged in the tasks of administration, and to litigants, requires as a gen- 


eral rule that courts should not topple over administrative decisions unless the administrative body not only 
has erred but has erred against objection made at the time appropriate under its practice,” 
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land (again excluding the 40 acre tract at issue) "may be included in a lease 


under” the Mineral Leasing Act of 1920; and that "it is suggested that you file 

a new application covering the balance of the land" (including the tract at issue) 
as an application for acquired lands. Jt. App. 40a. This was a clear rejection 
of the public domain application as to the tract at issue. Appellee's assignor 
took it as such and asked that the application be accepted and processed as an 
acquired lands application. Jt. App. 41a, 42a. Moreover the Department 
refunded the full filing fee on the application as a public domain application 

to Appellee's assignor with the notation "Application rejected” (Jt. App. 43 a); 
and appellee's assignor was later again advised that application had been 
"closed out" as a public domain application and transferred to Washington 

as an acquired lands application. Jt. App. 48a. As we have seen, Appellee's 
assignor confirmed his own understanding that the application had been 
rejected as a public domain application by formally petitioning that it be re- 
instated as such. Jt. App. 67a. : 

Since the public domain application of Appellee's assignor was rejected 
and Appellee's assignor failed to take his administrative appeal to the Secre- 
tary from that rejection, Appellee's assignor failed to exhaust his administrative 
remedy, and the decision rejecting his application is therefore not subject 
to judicial review and reversal here. This defect cannot be remedied by any 
theory of estoppel based upon the fact that erroneous information was given 
Appellee's assignor. Burnham Chemical Company v. Chapman, 86 U.S. App. 
D.C. 412, 181 F. 2d. 288, certiorari denied 340 U.S. 826, affirming per 
curiam, the opinion of Judge Holtzoff reported at 81 F. Supp. o11.. * 





24 plaintiff in the Burnham Chemical Company case filed an application for a prospecting permit under 
Section 23 of the Mineral Leasing Act of 1920, 41 Stat, 447, 30 U.S.C.A, 261, Another applicant sought 

a lease of the same lands under Section 24 of the Act, 41 Stat. 447, 30 U.S.C.A. 262. Plaintiff*s application 
was denied by a subordinate official of the Department on the ground that the land in question was known to 
contain mineral deposits and therefore was subject to lease under Section 24 of the Act, and was not subject 

to prospecting under Section 23 of the Act. Plaintiff failed to appeal to the Secretary from this rejection 

of his application, as he had a right to do under the pertinent regulations. Judge Holtzoff held that the con- 
clusion reached by the Department with respect to the status of the lands was not “arbitrary or capricious, ” 

and hence could not be reversed on the merits, 81 F. Supp. at 912, In addition, however, Judge Holtzoff held 
that plaintiff was barred from court relief because of his failure to exhaust his administrative remedy by appealing 
to the Secretary from the rejection of his application. Plaintiff argued that his failure to appeal was based on 
reliance upon statements made to him by a responsible official of the Department, Judge Hoitzoff said (81 F, 
Supp, at 913): 


... Again, however, the plaintiff is confronted with the well-known principle that the Government 
may not be estopped by an act of one of its agents, It may be unfortunate that an official of the 
Department of the Interior discouraged the plaintiff from taking an appeal. This circumstance, how- 
ever, did not liberate the plaintiff from the obligation to exhaust his administrative remedies before 
appealing to the courts, Continued on next page 
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It was argued below that Appellee's assignor was not required to 


appeal because he was not adversely affected by the rejection of his public 
domain application as to the 40 acres at issue. Appellee's assignor knew 
that he must file a separate application under the proper statute to obtain 
a preference right to a lease. (J A. 39a-41a)He therefore knew that if the decision 
in error the consequence would be to disqualify his application as to 
acreage involved. This was reason enough to check the accuracy of the 
decision and pursue his remedy when he found it in error. 7° 

: The rule imposing the final obligation to file a proper application upon 
the applicant himself was disposed of by the Court below with this single 
sentence (Jt. App. 76a): 


The responsibility for the mistake must be shared by 
the defendant Secretary, as well as by the applicant, 
and Snyder is in no position to take advantage of the 
mistake because the records were available to him and 
he, no doubt, knew, or should have known, of the prior 
application and the method of its processing. 


The reasonableness and lawfulness of the Secretary's decision is 


not to be determined by weighing the degree of blameworthiness or in- 
nocence or relative equities of the various parties to the particular con- 
troversy, but rather by inquiring whether the rules and regulations adopted 
by the Secretary for the administration of the statutes are reasonable and 


proper, and whether they have been applied lawfully and without discrimi- 
nation. The lower court made no effort to undertake this determinative 
inquiry. The essence of the trial court's holding expressed in the language 
quoted, seems simply to be that the Secretary and the Appellant Snyder are 


Footnote 24 continued 
The Court realizes that the docrine that the Government may not be estopped by statements 
or actions of one of its subordinates at times leads to harsh results. It is a severe rule, It is, 
however, based on requirements of public policy, in order that the Government may not suffer by 
an improvident statement or a negligent action of one of its numerous subordinates, 


This Court of Appeals affirmed, stating: “The opinion of the district judge, reported in 81 F. Supp. 911, 
seems to us to demonstrate the soundness of his conclusion.” 86 U.S. App. D.C. at 412, 181 F, 2d at 288, 


It does not help to suggest as Appellee’s counsel did below that perhaps the application of Appellee’s 
assignor was not “rejected” as a public domain application, but simply “withdrawn.” Appellee's assignor 
could not avoid his obligation to exhaust his administrative remedy simply by “withdrawing” his application 
after the adverse decision. 


25 As the Secretary noted (Jt. App. 14a, fn 7.) the error in the Regional Adjudicator’s decision was 
apparent from the status sheet (Jt. App. 36a-37a) which was available to Appellee’s assignor in the case 
record. 
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estopped from asserting the failure of Appellee's assignor to comply with the 
Secretary's requirements. As noted earlier, it is axiomatic that an estoppel 
cannot be raised against the United States in these circumstances, and, for 
the reasons suggested earlier, it would obviously be bad policy indeed to do 
so in the present case. ! 

Finally, if it were relevant Appellee's assignor would scarcely 
prevail in any fair balancing of the equities among the parties. Appellee's 
assignor filed an application that made no pretense of complying with the 
regulations. It was designated as a public lands application specifically 
filed under the Mineral Leasing Act of 1920, but it included only 7 parcels 
of public domain totaling 280 acres, while also including 23 parcels of 
acquired land totaling 1630 acres, and 2 parcels totaling 80 acres in 
which the United States had no interest and which were privately owned. 

Jt. App. 40a-46a. Apparently Appellee's assignor made no greater 

effort to check the regulations than he did to check the status of the land 

he sought, for only after filing did he discover that acquired land applica- 
tions were required to be filed in Washington. Jt. App. 39a. The em- 
ployees of the Department, on the other hand, made every effort to protect 
Appellee's assignor from the results of his misfiling. As filed, the appli- 
cation was bad for 85% of the land it purported to cover; the net effect of 
the gratuitous efforts of the Department to assist Appellee's assignor was 
that his application was made effective as to 90% of the included land - all 
of the acquired acreage, and all of the public domain except 80 acres. As 
to the Appellant Snyder, the record is clear that he submitted a proper 
application and pursued it with diligence, correctly ascertaining for him- 
self the status of the land and the proper mode of application. There is 
nothing in the record to support the assumption of the lower Court that the 
Appellant Snyder knew or should have known of the application and lease of 
Appellee's assignor. On the contrary, as we have seen, the records of 
public domain applications and leases were physically separate and distinct 
from those for acquired lands; and there was no occasion for an applicant 
to check the latter records when the oil and gas interests involved were in the 


30 
public domain as those at issue clearly were. The failure of the public 
domain records to reflect the application and lease of Appellee's assignor 
arose solely from the failure of Appellee's assignor to comply with the 


separate application requirement. 


CONCLUSION 


It is respectfully submitted that the Secretary acted reasonably and 
lawfully in adopting the separate application requirement, in imposing the 
final obligation upon the applicant to comply with that requix2ment, and 
in cancelling a lease issued to one of two conflicting applicants who filed 
first but did not comply with the requirement; and that the lower Court 
therefore erred in reversing and setting aside the Secretary's decision. 


Respectfully submitted, 


JAMES R. BROWNING 


Counsel for Appellant Snyder 


Of Counsel 


PERLMAN, LYONS & BROWNING 
1021 Tower Building 
Washington 5, D.C. 
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